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REPORT. 


To  the  General  Assembly  of  Maryland: 

Your  Joint  Committee  appointed  by  resolutions 
adopted  at  the  session  of  1891-92,  and  composed  of  the 
following  members:  Messrs.  Levin  L.  Waters,  Thomas 
G.  Hayes  and  Washington  Wilkinson,  on  the  part  of  the 
Senate,  and  Messrs.  Conway  W.  Sams,  James  B.  Elle- 
good,  Alonzo  L.  Miles,  Robert  C.  Combs  and  Noah  C 
Sterling,  on  the  part  of  the  House,  to  meet  a  similar 
committee  on  the  part  of  the  Virginia  Legislature,  met 
immediately  upon  the  adjournment  of  the  Legislature 
and  organized  by  electing  Hon.  Thomas  G.  Hayes,  Chair- 
man of  the  Committee  on  the  part  of  the  Maryland 
Joint  Committee. 

On  the  14th  day  of  July,  1892,  your  committee  met  a 
similar  committee  on  the  part  of  Virginia,  whose  chair- 
man was  Hon.  R.  H.  Cardwell,  at  the  Hygeia  Hotel, 
Old  Point  Comfort,  Va.,  and  proceeded  to  take  into  con- 
sideration the  matters  referred  to  them  by  the  Legisla- 
tures of  Maryland  and  Virginia,  namely  :  The  question 
of  rights  of  the  citizens  of  the  two  States  in  the  waters 
of  the  Pocomoke  and  Potomac  rivers.  From  Old  Point 
Comfort  the  two  committees  proceeded  to  a  careful 
examination  of  the  waters  in  question,  and  heard  state- 
ments on  the  part  of  both  States,  and  took  the  deposi- 
tions of  the  various  witnesses  touching  the  questions  in 


dispute.  This  session  of  the  two  committees  lasted 
several  days,  during  which  time  a  most  elaborate  discus- 
sion of  the  questions  under  consideration  was  had.  The 
committees,  however,  being  unable  to  reach  any  definite 
conclusion,  adjourned  subject  to  the  call  of  the  chairman 
of  each  committee.  And  in  December,  1892,  the  two 
committees  met  in  the  city  of  Washington,  where  there 
was  a  full  attendance  of  both  committees,  as  was  the 
case  at  Old  Point  Comfort,  and  then  further  statements 
and  depositions  touching  upon  questions  under  consid- 
eration were  heard  and  taken,  but  the  two  committees 
were  unable  to  agree  upon  any  recommendation  to  be 
made  to  the  Legislatures  of  the  two  States  looking  to  a 
settlement  of  the  questions  in  dispute  between  them, 
except  as  to  what  is  known  as  the  "Culling  Law."  Upon 
the  question  as  to  what  legislation  should  be  had  upon 
the  subject  of  the  culling  law  for  the  two  States,  the 
committees  agreed  upon  a  bill  which  has  been  already 
introduced  in  the  Maryland  Legislature.  This  Act  will 
put  the  law  with  reference  to  the  taking  of  oysters  by 
the  citizens  of  both  States  from  the  Potomac  river,  the 
Chesapeake  bay  and  its  tributaries  in  conformity,  which 
has  not  heretofore  been  the  case,  giving  rise  to  a  great 
deal  of  unnecessary  contention  and  litigation. 

As  to  the  question  of  the  rights  of  the  citizens  of  the 
two  States,  respectively,  in  the  waters  of  the  Pocomoke, 
it  is  now  agreed  that  the  two  committees  cannot  agree 
upon  this  question,  and  inasmuch  as  this  very  question 
is  now  involved  in  a  habeas  corpus  case,  now  pending 
in  the  Supreme  Court  of  the  United  States,  known  and 
styled  by  the  following  title,  namely:  Robert  L.  Whar- 
ton, appellant,  vs.  John  H.  Wise,   Sheriff  of  Accomac 


conuty,  Virginia,  it  is  thought  best  to  leave  this  ques- 
tion for  determination  by  the  judicial  tribunal  to  which 
it  has  been  submitted.  The  question,  therefore,  as  to 
the  rights  of  citizens  of  the  two  States  in  the  Pocomoke 
has  thus  become  purely  a  judicial  one,  and  a  decision  in 
the  above  case  by  the  Supreme  Court  of  the  United 
States  will  settle  the  question  finally.  It  is  thought  by 
the  committee  to  be  only  necessary  at  present  to  recom- 
mend the  permanently  marking  the  line  between  the 
two  States,  in  what  is  known  as  the  "Waters  of  the 
Pocomoke,"  as  located  under  the  compact  of  1785,  and 
what  is  known  as  the  "Black  and  Jenkins  Award  of 
1877." 

This  would  be  necessary,  in  the  opinion  of  your  com- 
mittee, even  if  the  decision  in  the  case  above  referred 
to,  pending  in  the  United  States  Supreme  Court,  should 
be  entirely  in  favor  of  Virginia.  It  is  perfectly  appa- 
rent to  your  committee  that  but  for  the  investigation 
made  by  the  Joint  Committee  of  the  two  States,  a  judi- 
cial settlement  of  the  rights  of  the  States  of  Maryland 
and  Virginia  in  the  waters  of  the  Pocomoke  would  not 
be  so  near  at  hand,  but  would  have  remained  an  un- 
settled question  and  a  source  of  vexation  for  years  to 
come.  As  it  is,  the  investigation  of  these  committees 
and  the  proceedings  had,  have  given  rise  to  a  judicial 
consideration  of  the  subject  so  much  needed  for  the 
establishment  of  peace  and  harmony  between  the  citi- 
zens of  the  two  States  bordering  on  the  dividing  line 
along  that  portion  at  least  which  passes  through  the 
waters  of  the  Pocomoke. 

As  to  the  Potomac,  it  is  agreed  between  the  two  com- 
mittees, that  we  recommend  no  change  in  the  situation 
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of  the  affairs  in  the  Potomac,  thus  leaving-  matters  as 
they  now  stand,  and  giving  to  the  two  States  any  and 
-all  rights  they  now  have  and  enjoy  in  the  Potomac. 

With  refereuce  to  the  culling  law,  it  is  a  satisfaction 
to  the  committee  to  be  able  to  report  that  the  two  Joint 
Special  Committees  have  unanimously  agreed  to  report 
favorably  the  culling  law  for  the  Potomac,  the  Chesa- 
peake bay  and  its  tributaries,  which  is  now  pending 
•before  the  Maryland  Legislature. 

Your  committee  earnestly  recommends  a  prompt  pas- 
sage of  this  bill  by  the  Legislature  of  Maryland,  and 
believes  on  the  assurance  of  the  gentlemen  representing 
Virginia  in  this  matter,  that  the  Virginia  Legislature, 
now  in  session,  will  promptly  pass  a  similar  law.  The 
advantages  of  such  a  law  it  is  unnecessary  to  discuss  in 
this  report. 

Your  committee  files  herewith,  to  be  taken  as  a  part 
of  this  report,  the  stenographic  reports  of  the  discussion 
of  the  committees,  both  at  Old  Point  Comfort,  in  July 
1892,  and  at  Washington,  in  December,  1892,  and 
marked  "  Exhibit  A,"  which  contain  a  very  full  argu- 
ment on  both  sides,  with  the  accompanying  documents, 
as  to  the  rights  of  the  respective  States  in  the  waters  of 
the  Pocomoke  and  Potomac  rivers.  This  stenographic 
report  of  the  said  arguments  and  evidence,  together 
with  the  documents  referred  to,  your  committee  has  had 
bound,  and,  in  their  opinion,  the  same  should  be  pre- 
served for  future  reference. 

The  Joint  Committee  would  further  report,  that  the 
sum  of  five  hundred  dollars  appropriated  by  the  Act  of 
1892,  chapter  682,  was  expended  in  the  manner  set  forth 


in    the  accouut   herewith    attached  to   this   report  aud 
marked  "  Exhibit  B." 

The  committee  would  further  report  that  the  said  five 
hundred  dollars  fell  far  short  of  the  amount  necessary 
to  meet  the  expenses  of  the  committee,  and  pay  Mary- 
land's share  of  the  stenographer's  report.  Your  com- 
mittee files  herewith  a  statement  marked  "  Exhibit  0," 
of  the  amount  for  the  above  purposes,  which  is  still  due, 
and  humbly  ask  that  an  appropriation  Act  be  at  once 
passed  to  pay  the  same. 

The  committee  having  completed  its  labor,  asks  to  be 
discharged. 

Respectfully  submitted, 

THOMAS  G.  HAYES, 

Chairman. 

February  16,  1894. 


EXHIBIT     A. 

Maryland-Virginia  Boundary  Line 


Proceedings  of  the  Meeting  of  the  Joint 
Committee. 

Pursuant  to  resolutions  adopted  by  the  Legislatures 
of  Maryland  and  Virginia,  relative  to  the  boundary 
line  between  the  two  States,  etc.,  a  joint  meeting  of  the 
committees  from  the  two  States  was  held  at  Bygeia 
Hotel,  Old  Point,  July,  1892. 

The  following  composed  the  two  committees: 

On  the  part  of  Maryland: 

Hon.  Thomas  G.  Hayes,  Chairman  of  the  Joint 
Committees  of  Senate  and  House  of  Dele- 
gates of  Maryland. 

Hon.  Levin  L.  Waters, 

Hon.  Washington  Wilkinson, 

On  the  part  of  the  Senate. 

Hon.  Conway  W.  Sams,  Chairman  on  the  part  of 

the  House. 
Hon.  R.  C.  Combs, 
Hon.  A.  L.  Miles, 
Hon.  Noah  C.  Sterling, 
Hon.  James  E.  Ellegood, 

On  the  part  of  the  House. 
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On  the  part  of  Virginia: 

Hon.  J.  Hoge  Tyler, 
Hon.  J.  W.  G.  Blackstone, 
Hon.  J.  N.  Stubbs, 
Hon.  W.  A.  Little, 
Hon.  Eobert  Washington, 

On  part  of  the  Senate, 

Hon.  E.  H.  Oardwbll,  Chairman  of  the  Joint 
Committees  of  the  Senate  and  House  of 
Delegates  of  Virginia. 

Hon.  J.  F.  Eyan, 

Hon.  B.  O.  James, 

Hon.  S.  S.  Wilkins, 

Hon.  B.  Chambers, 

Hon.  John  Jackson, 

Hon.  J.  C.  Gibson, 

Hon.  W.  B.  McIlwaine, 

Hon.  Merritt  Cooke, 

On  part  of  the  House. 

Hon.  J.  Hoge  Tyler  was  elected  chairman  of  the  Joint 
Committee,  and  the  committee  then  proceeded  to  the 
consideration  of  the  subject. 


ST  J±T  IE  n^C  IE  3ST  T 


On  the  Part  of  the  Committee  of  Maryland  as  to  the 
Common  Right  of  Fishing,  Oystering  and  Crab- 
bing in  the  Waters  of  the  Pocomoke,  &c. 


By   HON.   THOMAS   G.   HAYES. 


Maryland  comes  to  Virginia  to  lay  before  her  a  claim 
and  a  grievance  as  to  the  use  of  the  waters  of  the 
Pocomoke  by  Mary  landers  in  common  with  Virginians. 
Maryland  claims,  up  to  a  few  years  past,  that,  from  a 
time,  whereof  the  memory  of  man  runs  not  to  the  con- 
trary, her  citizens  have  had  and  exercised  the  common 
right  of  oystering,  fishing  and  crabbing  in  the  waters  of 
the  Pocomoke.  Her  grievance  is  that,  within  a  few 
years  last  past,  Virginia  has  attempted  without  legal 
justification  to  interfere  with  this  common  right  of 
Maryland  in  the  waters  of  the  Pocomoke. 

The  questions  involved  in  this  claim  of  Maryland  do 
not  relate,  directly  or  indirectly,  to  the  territorial  limits 
of  the  two  States.  This  has  been  finally  settled  by  the 
Black-Jenkins  award  of  1877.  The  claim  is  solely  one 
of  the  fishery  right  in  common,  under  the  compact  of 
1785. 

This  compact,  by  the  express  terms  of  the  Acts  of 
Virginia  and  Maryland,  agreeing  and  submitting  to  the 
award,   was  not  to   be   disturbed    by   the  award.     The 
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award  itself,  in  express  terms  provided  that  nothing  in 
the  award  shall  be  taken  to  affect  the  compact  of  1785. 
The  important  inquiry  then,  which  lies  at  the  threshold 
of  this  claim  of  Maryland,  is,  What  does  the  compact  of 
1785  provide,  as  to  the  common  right  of  fishery  in  the 
waters  of  the  Pocomoke?  In  the  effort  to  ascertain  the 
meaning  of  whatever  may  be  provided  in  this  compact, 
as  to  this  question,  it  is  perfectly  permissible  to  also 
ascertain  how  the  contracting  parties  have  construed 
these  provisions. 

The  causes  which  led  to  the  compact  were  the  desire 
on  the  part  of  both  States  to  regulate : 

First — The  navigation  of  the  waters  of  the  Chesapeake 
bay  between  the  southern  boundary  of  Maryland  and 
the  Capes,  which  water  was  wholly  in  Virginia;  and 

Secondly — The  navigation  and  fishery  rights  of  two 
rivers,  the  Potomac  and  Pocomoke,  which  were  in 
whole  or  in  part  water  courses  which  were  the  bound- 
aries or  dividing  waters  between  the  two  States. 

There  is  no  denial  on  the  part  of  Virginia  that  the 
navigation  of  the  waters  of  the  Chesapeake  bay,  above 
referred  to,  as  well  as  the  navigation  and  common  right 
of  fishery  in  the  Potomac,  are  fully  provided  for  in  the 
compact.  It  is  now  denied  by  Virginia  that  the  com- 
pact relates  to  or  provides  for  the  common  right  of 
fishery  in  the  Pocomoke;  and  that  both  States  are  con- 
fined, as  to  the  Pocomoke,  to  their  territorial  limits  as 
defined  by  the  Black- Jenkins  award,  which  would  vir- 
tually exclude  Maryland  from  all  the  waters  of  the 
Pocomoke,  in  which  oysters  in  any  quantity,  or  of  any 
value,  are  to  be  caught. 
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It  must  not  be  forgotten,  as  will  be  hereafter  seen, 
that  this  position  of  Virginia  has  originated  only  in 
recent  years. 

A  most  important  and  natural  inquiry  arises,  why 
should  this  compact  provide  for  one  river,  the  Potomac, 
and  not  the  other,  the  Pocomoke?  Both  in  all  essential 
respects  were  situated  alike;  they  were  dividing  waters, 
either  in  whole  or  in  part,  between  the  two  States.  Fish 
and  oysters  were  to  be  caught  in  both.  Why  then  reg- 
ulate the  one  and  not  the  other?  It  would  be  hard  to 
assign  any  reason  for  so  singular  an  omission  in  a 
compact  drawn,  after  deliberation,  by  the  best  men  and 
minds  of  the  two  States. 

The  fact  is  that  the  compact  does  provide  for  the 
navigation  and  common  right  of  fishery  in  both  the 
Potomac  and  the  Pocomoke,  and,  as  will  be  seen  here- 
after, Virginia,  by  her  Courts  and  Legislature,  has  so 
recognized  and  acknowledged. 

PROVISIONS   OF  COMPACT   OF    1785,  AS  TO  POCOMOKE. 

Section  1.  Among  other  provisions  in  the  compact  is 
the  following  on  the  part  of  Virginia:  "And  agrees 
that  the  waters  of  the  Chesapeake  bay  and  the  Eiver 
Pocomoke,  within  the  limits  of  Virginia,  be  ever  con- 
sidered as  a  common  highway,"  etc. 

Section  8  provides,  among  other  things:  "All  laws 
and  regulations  which  may  be  necessary  for  the  preser- 
vation offish,  or  for  the  performance  of  quarantine,  in  the 
River  Potomac,  or  for  preserving  and  keeping  open  the 
channel  and  navigation  thereof,  or  of  the  River  Pocomoke, 
within  the  limits  of  Virginia  *  *  *  shall  be  made 
with  the  mutual  consent  and  approbation  of  both  States." 
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Section  9  provides,  among  other  things,  for  light- 
houses, etc.,  on  Chesapeake  bay  "between  the  sea  and 
the  mouths  of  the  Eivers  Potomac  and  Pocomoke  and 
upon  the  Eiver  Potomac,  at  the  expense  of  both  States." 

Section  10  provides,  among  other  things,  how  and 
where  crimes,  when  committed  on  Chesapeake  bay,  in 
Virginia  and  Potomac  river,  shall  be  punished;  and 
then  includes  crimes  committed  on  the  Pocomoke,  in  the 
following  language:  "And  on  that  part  of  Pocomoke 
river  within  the  limits  of  Virginia,  or  where  the  line  of 
division  between  the  two  States  upon  said  river  is 
doubtful." 

Section  11  provides,  among  other  things:     And  if  the 
commercial  regulations  of  either  State  shall  be  violated 
by  any  person  carrying  on   commerce  on  the  Potomac 
or  Pocomoke  rivers,  the  vessel  owned,  etc.,     *      *      * 
may  be  seized,"  etc. 

THE    LOCATION    OF    THE    POCOMOKE    RIVER    REFERRED 
TO    IN    THE     COMPACT. 

The  compact  clearly  shows  that  the  Pocomoke  river, 
there  referred  to,  was,  for  a'  portion  of  its  course,  wholly 
within  the  limits  of  Virginia,  and^  that  then  the  river 
became  the  dividing  line  between  the  two  States,  or 
more  accurately,  the  dividing  line  crossed  the  river  in 
some  way.  If  this  is  not  true,  the  language  of  the 
compact  is  meaningless,  when  in  section  10  it  says: 
"And  on  that  part  of  Potomac  river  within  the  limits  ot 
Virginia,  or  where  the  line  of  division  between  the  two 
States  upon  said  river  is  doubtful." 

There  is  but  a  single  location  of  the  Pocomoke  river 
that  will  fulfill  this  description  in  the  compact,  and  it  is 
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this:  In  1785  the  mouth  of  the  Pocoraoke  river  was 
considered  to  be  at  the  southern  end  of  the  present 
Watts  island,  and  the  bed  of  the  river  was  included 
between  the  main  laud  on  the  east,  which  was  Virginia 
territory,  and  the  strip  of  land  running  northward  from 
Watts  island  to  Cedar  straits,  which  was,  and  is  now, 
Virginia  territory,  and  which  now  is  a  series  of  islands, 
with  shallow  water  between  them,  including  Watts  and 
Fox  islands.  At  Cedar  straits,  Watkius  point  was 
reached,  then  the  charter  line  of  Lord  Baltimore's  grant, 
running  due  east  to  the  ocean,  would  necessarily  cause 
this  line  to  cross  as  it  ran  from  Watkins  point  to  the 
eastward,  the  Pocomoke  river,  making  the  waters  of 
that  river  to  the  northward  of  this  due  east  line,  Mary- 
land's territory. 

It  may  be  asked  why,  in  the  compact  of  1785,  should 
the  Pocomoke  river,  which,  from  Watts  island  to  Cedar 
straits,  lies  entirely  in  Virginia,  be  made  the  subject  of 
regulations  as  to  navigation  and  fishery  between  the 
States  ? 

The  answer  is  at  hand.  In  1785  the  Calvert  and 
Scarborough  line  of  1668,  west  of  where  it  crossed  the 
Pocomoke  river,  as  will  hereafter  be  more  fully  seen,  by 
mutual  consent  of  both  States  was  entirely  disregarded. 

Upon  the  rejection  of  this  part  of  the  Calvert  and 
Scarborough  line,  the  old  claim  of  Lord  Baltimore  was 
revived,  which  was,  that  his  southern  boundary  ran  from 
Cinquack,  or  Wicomico  point,  on  the  western  shore,  to 
Onancock  creek,  on  the  eastern  shore,  and  from  that 
point  in  an  east  line  to  the  Ocean.  This  claim  would 
have  made  the  whole  of  the  Pocomoke  to  the  northward 
of  Watts  island,  with  the    main   laud  on  the  east  and 
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the  strip  of  land,  now  islands,  running  from  Watts 
island  to  Cedar  straits  on  the  west,  a  part  of  the  terri- 
tory of  Maryland. 

The  claim  of  Lord  Baltimore  had  a  substantial  foun- 
dation, for  on  the  4th  of  October,  1638,  by  a  procla- 
mation of  her  Governor,  Virginia  declared  this  to  be 
her  northern  boundary;  and  later,  in  November,  1G32, 
Claiborne  and  Bennett,  Parliamentary  Commissioners 
of  Maryland,  who  were  influential  Virginians  and  un- 
friendly to  Lord  Baltimore,  in  the  commission  issued  by 
them  in  behalf  of  Maryland,  to  Captain  Fuller,  to 
march  against  the  Indians  on  the  Eastern  Shore,  the 
limit  of  his  expedition,  as  stated  in  his  commission, 
gave  as  the  southern  boundary  of  Maryland  on  the 
Eastern  Shore,  following: 

"Being  over  against  Wicomico  point  (a  point  on 
western  shore,  now  at  the  mouth  of  the  great  Wicomico 
river,)  and  from  thence,  in  a  direct  line,  eastward  to  the 
Ocean."  This  point,  "over  against  Wicomico  point,?' 
"was  a  promontory  on  the  Eastern  Shore  about  Ouancock 
creek,  the  line  starting  from  this  point  and  running  east 
to  the  Ocean.  Such  a  line  would  run  'south  of  Watts 
island.  Lord  Baltimore,  in  his  "Relation  of  Maryland," 
published  in  1635,  made  the  same  claim,  and  on  the 
map  which  accompanied  this  publication  was  delineated 
the  same  line  as  above  given  as  the  southern  boundary 
of  Maryland.  This  claim,  as  we  have  seen,  included  the 
whole  of  Pocomoke  river,  as  above  described,  from 
Watts  island  northward.  Virginia,  in  1785,  evidently 
did  not  concede  this  claim  of  Lord  Baltimore,  but  she, 
on  abandoning  the  Calvert  and  Scarborough  line  of 
1668,  west  of  the  point  where  it  crossed  the  Pocomoke 
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river,  and  recognized  the  true  Watkins  point  to  be  the 
point  laid  down  on  Smith's  map,  and  which  is  the  same 
location  of  that  point  as  made  by  the  Black-Jenkins 
award  at  Cedar  straits,  agreed,  in  lieu  of  the  abandon- 
ment by  Maryland  of  this  claim,  to  give  to  Maryland 
the  common  right  of  navigation  and  fishery  in  the  Poco- 
moke  river,  north  of  Watts  island,  as  well  as  to  have 
the  compact  declare  that  portion  of  the  river  to  be 
wholly  within  the  territory  of  Virginia,  and  the  line  on 
the  river  running  east  of  Watkins  point,  as  described  in 
the  section  of  the  compact,  heretofore  quoted,  as 
doubtful. 

It  is  too  apparent  that  the  Pocomoke  river  of  the 
compact,  is  the  Pocomoke  sound  or  bay  of  to-day,  to 
require  argument.  The  part  of  the  water  called  Poco- 
moke river,  to-day,  is  a  shallow  and  narrow  stream, 
without  an  oyster,  commencing  at  Williams  point,  away 
to  the  eastward  of  the  Chesapeake  bay  and  far  in  the 
interior  of  the  main  land. 

The  provisions  of  section  9  of  the  compact,  heretofore 
quoted,  require  light-houses  on  Chesapeake  bay,  from 
the  mouth  of  the  Pocomoke  and  Potomac  rivers  to 
the  sea,  to  be  paid  for  by  both  States.  If  the  mouth  of 
the  Pocomoke  river  was  then  at  Williams  Point,  there 
would  have  been  no  possible  necessity  for  this  provision, 
as  it  would  not  have  touched  the  Chesapeake  bay,  and 
would  not  have  been  a  stream  of  water  worthy  of  con- 
sideration for  any  regulation  of  navigation.  Again,  on 
Smith's  map,  and  every  early  map,  the  portion  of  waters 
known  to-day  as  Pocomoke  sound,  is  designated  Poco- 
moke river  or  Wicho  river. 


VIRGINIA'S    RECOGNITION    OF    MARYLAND'S    CLAIM    TO 

THE     COMMON     RIGHT     OF     FISHERY     IN     THE 

POCOMOKE. 

Upon  Virginia  becoming  a  State,  in  her  first  Con- 
stitution she  inserted,  in  June,  1776,  this  emphatic 
provision,  which  gives  full  and  express  recognition  of 
the  right  of  Maryland  "to  all  the  territory  contained 
within  its  charter,  with  all  the  rights  of  property,  juris- 
diction and  government,  and  all  other  rights  whatsoever 
to  the  same  which  might,  at  any  time  theretofore,  have 
been  claimed  by  Virginia,  excepting  only  the  free  navi- 
gation and  use  of  the  River  Potomac  and  Pocomoke, 
within  the  property  on  the  Virginia  shores  or  strands, 
bordering  on  either  side  of  said  rivers,  and  all  improve- 
ments which  have  been  or  shall  be  made  thereon." 
Virginia  Constitution,  1776,  Article  21. 

This  constitutional  provision  was  a  complete  abandon- 
ment of  the  Calvert  and  Scarborough  line,  so  far  as  the 
waters  of  the  Pocomoke  were  concerned.  This  is  con- 
clusively shown  in  the  opinion  delivered  by  Messrs. 
Black  and  Jenkins,  where  it  is  demonstrated  that  the 
Calvert  and  Scarborough  line,  west  of  where  it  crossed 
the  Pocomoke,  was  never  recognized  by  either  Virginia 
or  Maryland,  as  of  any  binding  force,  while  to  the  east 
of  where  it  crossed  the  Pocomoke,  it  was  marked  and 
recognized  as  the  true  dividing  line.  For  a  confirma- 
tion of  this  statement,  reference  is  made  to  that  report. 

Under  this  provision,  Mary  landers  oystered  in  the 
Pocomoke  river  from  Watts  island  northward  and  east- 
ward to  where  the  Pocomoke  river  of  to-day  begins,  at 
Williams  point,  and  only  stopped  there,   because   there 
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were  no  oysters  to  be  had,  as  the  water  and  mud  found 
there  would  not  and  will  not  grow  them. 

This  right  was  exercised  uninterruptedly  by  Maryland 
with  the  exception  of  a  few  spasmodic  efforts  (which 
were  always  resisted  by  Maryland)  on  the  part  of  Vir- 
ginia, after  or  just  before  the  Black-Jenkins  award,  to 
interfere  with  the  exercise  of  this  right  up  to  and  includ- 
ing a  part  of  1884. 

In  recognition  of  this  provision  and  the  terms  of  the 
compact  of  1785,  nearly  every  law  from  1819  to  1874 
passed  by  the  Virginia  Legislature,  relating  to  catching 
oysters  in  Virginia,  had  attached  to  it  this  provision  : 
"This  Act  shall  not  apply  to  citizens  of  Maryland  taking 
oysters  in  the  Pocomoke  and  Potomac  rivers." 

One  or  more  Governors  of  Virginia,  in  messages  and 
other  public  documents,  have  recognized  the  right  of 
Marylanders  to  oyster  in  the  Pocomoke  river,  now 
knowu  as  Pocomoke  bay  or  sound. 

If  there  were  needed  further  evidence  of  the  validity 
of  this  claim  of  Maryland  and  of  the  common  right  of 
fishery  in  the  Pocomoke,  it  is  to  be  found  in  the  deliber- 
ate, clear,  emphatic  judicial  decisions  by  Virginia's 
highest  Court.  The  Court  of  Appeals  of  Virginia,  in 
the  case  of  Hendricks  vs.  The  Commonwealth,  75  Va. 
939,  940,  say  that :  "  By  article  8  (Compact  of  1785)  all 
laws  and  regulations  which  may  be  necessary  for  the 
preservation  of  fish  in  the  River  Potomac,  or  the  River 
Pocomoke,  within  the  limits  of  Virginia,  shall  be  made 
with  the  mutual  consent  and  approbation  of  both  States. 
The  effect  of  this  article  is  to  give  to  the  State  of  Mary- 
land concurrent  jurisdiction  with  the  State  of  Virginia 
over   the  Potomac  from  shore  to  shore,  and  over  that 


20 

part  of  the  Pocomoke  river  which  is  within  the  limits  o^ 
Virginia,  to  make  such  laws,  with  the  consent  and 
approval  of  Maryland,  as  may  be  deemed  necessary  and 
proper  for  the  preservation  of  fish  in  said  waters." 

Does  not  this  case,  coming  from  the  Virginia  Court  of 
Appeals,  settle  conclusively  not  only  the  interpretation 
and  construction  of  section  8  of  the  compact  of  1785, 
but  also  the  rights  of  the  citizens  of  Maryland  to  fish, 
oyster  and  crab  in  the  Pocomoke?  There  can  be  but 
one  answer  to  this,  and  that  is,  that  the  whole  question 
is  by  Virginia,  herself,  res  adjudicata.  If  the  decisions 
of  the  Courts  of  States  are  worth  anything,  and  are  to 
be  observed  as  an  authoritative  settlement  of  the  law, 
the  citizens  of  Maryland  can  legally  catch  oysters  in 
what  is  now  known  as  Pocomoke  sound,  the  Pocomoke 
river  of  the  compact  of  1785. 

RIGHT   TO    THE    POCOMOKE    BY    PRESCRIPTION. 

It  is  a  familiar  principle  of  law  as  to  title  to  laud 
between  individuals  that  twenty  years'  adverse,  uninter- 
rupted, notorious  user,  gives  title  to  the  land.  This 
principle  of  law,  as  decided  by  numbers  of  cases,  and 
adopted  in  the  opinion  of  Messrs.  Black  and  Jenkins  in 
the  award  of  1877,  is  applicable  to  States  and  to  an 
easement.  This  principle  further  asserts  that,  when  the 
title  by  prescription  has  once  become  fixed  by  twenty 
years'  notorious,  adverse  possession,  it  is  as  good  as  any 
other  title,  and  an  ouster  from  such  a  possession  under 
such  a  title,  could  only  be  had  by  regular  legal  proceed- 
ings of  ejectment,  where  the  character  of  the  possession 
might  be  attacked.  Applying  thit  principle  to  the 
exercise  of  the  common  right  of  fishery  in  the  Pocomoke 
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sound  by  Maryland  for  one  hundred  years,  more  or  less,' 
certainly  for  over  twenty  years,  the  citizens  of  Maryland 
have  exercised  notoriously  and  adversely  this  right. 
Maryland's  right  to  the  easement  was  long  ago  effected; 
so  that,  although  to-day  the  exclusion  of  Maryland 
from  these  waters  by  Virginia  has  deprived  her  of  the 
casement  before  acquired,  as  above  stated,  in  law, 
the  right  to  the  easement  having  become  perfected, 
prior  to  the  exclusion,  Virginia's  sole  possession  would 
be  wrongful. 

MARYLAND'S    EQUITABLE    CLAIM    TO    THE    POCOMOKE. 

Leaving  out  of  consideration  now  the  compact  of  1785, 
the  Constitution  of  1776,  and  the  innumerable  Acts  of 
the  Virginia  Legislature,  recogniziug  Maryland's  right 
to  fish  in  the  Pocomoke,  and  leaving  out  her  claim  of 
title  by  prescription,  there  may  be  presented  Maryland's 
equitable  claim  to  the  common  right  of  fishery  in  the 
Pocomoke. 

Maryland  owned,  under  the  charter  granted  to  Lord 
Baltimore,  every  foot  of  soil  beneath  the  Potomac  river 
to  the  high-water  mark  on  the  southern  shore.  This 
to-day  cannot  be  disputed.  In  1785  Maryland  gave  to 
Virginia  territorial  rights  to  the  low-water  mark  of  the 
Potomac  and  the  common  right  of  fishery  in  the  whole 
of  the  river.  Would  it  be  fair,  after  so  liberal  a  conces- 
sion on  the  part  of  Maryland  to  Virginia,  to  have  Vir- 
ginia, upon  any  technical  reason,  refuse  a  similar  right 
in  the  waters  of  the  Pocomoke,  a  river,  which,  like  the 
Potomac  in  part,  is  the  dividing  waters  between  the  two 
States?     Maryland  therefore  thinks,  that,  in  a  spirit  of 
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concession,  if  not  of  legal  right,  it  would  be  but  appro- 
priate for  Virginia  to  concede  Maryland's  claim  to  the 
Pocomoke. 

CULLING    LAW 

It  is  of  the  greatest  importance  to  Maryland  to  have 
the  catching  of  oysters  in  the  Potomac  regulated  by  a 
culling   law  passed    by   the   two    States   concurrently. 
There  are  two  reasons  that  render  this  necessary:  First, 
to   protect  the  oysters   in  the  Potomac,  in   which  both 
Maryland  and  Virginia  have  a  common  interest;  and, 
secondly,  to  enable  Maryland  to  enforce  her  own  culling 
laws  relating  to  oysters  taken  in  her  own  waters.   Mary- 
land's  culling   law    is   evaded  by  oystermen   claiming, 
when    arrested   for  having   oysters   in  their  possession 
un/ler  the  prescribed  size,  that  they  caught  them  in  the 
Potomac,  and  the  Maryland  Courts  have  held  that  this 
defense  is  a  conclusive  bar  to  the  prosecution  of  the 
offenders,    because   such    oysters,  being   marketable  in 
Virginia,  and  brought  from   one   State  into  another,  as 
articles  of  merchandise,  it  is  not  within  the  power  of 
one  State  to  prohibit  their  introduction  and  sale.     This 
defense  is  often  false,  but  the  State  is  unable  to  prove 
its  falsity,  and  the  only  thing  required  to  be  done  when 
offenders   are  brought   to  justice  is  to  set  up  the  plea 
that  the  oysters  in  question  came  from  the  Potomac  and 
out  of  Maryland.     It  is  understood   that  Virginia  con- 
cedes   this    necessity-  to   exist,   and    will    promptly    co- 
operate with  Maryland  in  passing  a  proper  culling  law. 
I  have  prepared  a  culling  law  which   meets  the  evil 
suggested,  and  which  I  now  submit   to  the  committee 
and  ask  their  approval. 
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CHANGE    OF    HEAD-LANDS    ON    THE    POTOMAC. 

Personally,  and,  I  believe,  a  majority  of  the  Mary- 
land Committee,  are  opposed  to  any  change  in  the 
head-lands  of  the  Potomac,  either  on  its  northern  or 
southern  shore.  We  think  that  it  is  dangerous  to  tam- 
per with  a  matter  that  has  been  settled,  certainly  as  far 
as  concerns  the  southern  shore,  by  the  Black-Jenkins 
award.  Where  questions  arise  as  to  whether  oysterraen 
are  within  the  lines  connecting  the  head-lands  or  not, 
the  Courts  are  open  for  the  settlement  of  such  ques- 
tions. Yet  it  is  but  proper  that  the  minority  of  the 
Maryland  Committee  who  favor  such  changes,  should 
be  heard  by  you,  and  I  doubt  not  that  you  will  give 
them  a  patient  and  careful  hearing. 

Hon.  R.  C.  COMBS,  of  Maryland. 

I  came  from  a  county  on  the  Potomac,  and  am  more 
deeply  interested  in  the  oyster  fishing  upon  the  Potomac 
than  some  of  you  gentlemen. 

I  think  it  would  be  very  well  for  the  Joint  Committee 
of  the  two  States  to  settle  the  boundary  line  of  the 
Potomac  river  according  to  our  theory. 

Of  course,  it  will  not  be  disputed  by  anybody  that  the 
citizens  of  the  two  States,  under  the  Compact  of  1785r 
have  the  common  right  of  fishing  in  the  waters  of  the 
Potomac,  wherever  the  Potomac  is.  But  the  question 
very  often  comes  up  and  very  great  difficulties  arise  as 
to  where  the  Potomac  river  is.  You  can  see  very  plainly 
from  the  map  that  there  are  tributaries  making  into  the 
river,  and  it  is  very  hard  to  draw  a  line  between  the 
waters  of  the  bay  or  tributaries  of  the  river,  and  the 
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waters  of  the  Potomac  river  itself.  Therefore,  I  say  it 
would  he  very  well  for  this  committee  to  settle  this 
question,  if  we  can  agree  as  to  where  the  lines  are  that 
divide  the  waters  of  the  Potomac  and  its  tributaries, 
not  only  upon  the  south  side,  but  upon  the  north  side. 

Of  course,  we  could  not  enter  into  any  agreement  as 
to  what  line  should  separate  the  river  upon  the  south 
side,  unless  we  had  an  understanding  as  to  the  north 
side. 

I  am  very  anxious  to  know  how  far  the  line  of  Vir- 
ginia, as  well  as  the  line  of  Maryland,  extends.  The 
laws  of  Maryland  that  refer  to  the  waters  of  Maryland, 
of  course,  embrace  the  waters  in  Maryland,  but  do  em- 
brace the  waters  of  the  Potomac.  The  laws  not  passed 
by  the  General  Assembly  of  Virginia  are  in  the  same 
position.  It  is  therefore  a  matter  of  great  importance 
to  those  who  oyster  in  the  southern  section  of  Maryland, 
where  I  reside,  to  know  where  the  line  is  that  divides 
our  tributaries  from  the  Potomac  river;  and  if  the  line 
is  not  understood,  to  mark  the  head  lines  referred  to  by 
the  award  of  Black  and  Jenkins.  It  was  agreed  and 
expressly  stipulated  by  both  States  when  they  appointed 
commissioners  to  ascertain  the  boundary  line  of  the 
Potomac,  that  this  award  should  not  interfere  with  the 
rights  of  either  State  under  the  original  compact  of 
1785.  The  citizens  of  Maryland  would,  of  course,  have 
a  perfect  right  to  fish  in  that  portion  of  the  Potomac 
which  was  thrown  upon  the  Maryland  side  by  the  award 
of  Black  and  Jenkins.  We  want  to  know  exactly 
where  the  boundary  line  is — the  boundary  line  between 
the  fronting  waters  and  the  boundary  which  separates 
the  Maryland  waters  from   the  waters  of  the  Potomac, 
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over  which  concurrent  action  of  the  Legislatures  of  the 
two  States  is  required. 

I  think  it  will  be  an  easy  matter  for  us  to  agree  upon 
a  report  to  submit  to  our  respective  Legislatures  as  to 
what  waters  are  to  be  enjoyed  in  common  by  the  people 
of  both  States. 

I  will  not  say  anything  upon  the  Pocomoke  just  now. 
Hon.  WASHINGTON    WILKINSON, 

OF   MARYLAND. 

I  do  not  think  it  is  necessary  for  me  to  say  anything 
concerning  the  Potomac  boundary  line,  since  Mr.  Combs 
has  stated  everything. 

SENATOR    BLACKSTONE, 

OF   THE   VIRGINIA   COMMISSION. 

Mr.  Chairman — I  understand  that  the  Senator  from 
the  State  of  Maryland  (Mr.  Hayes)  has  stated  the  claim 
of  the  State  of  Maryland.  The  matter  under  discussion 
by  these  two  Committees  can  be  stated  briefly  in  three 
points.  The  first  is  as  to  concurrent  legislation  relative 
to  a  culling  law.  The  second  is  as  to  the  fishing  in  the 
Pocomoke  river  and  where  the  Pocomoke  river  is.  The 
third  is  as  to  the  desirability  of  ascertaining  the  tribu- 
tary lines  of  the  Potomac  river  on  both  sides. 

I  desire  to  state  that  I  will  reply  generally. 

The  State  of  Maryland  took  the  initiative  in  the  cull- 
ing laws.  As  regards  oyster  legislation,  it  was  an 
experiment  in  the  Chesapeake  bay.     The  oyster  fishing 
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there  proved  to  be  so  valuable  that  the  people  of  Vir- 
ginia thought  it  a  good  place  to  pass  a  culling  law  for 
their  own  State.  But,  with  all  respect  to  ray  friend  from 
Maryland  (Mr.  Hayes),  I  appreciate  the  point  he  makes 
as  to  the  commerce  between  the  two  States,  and  I 
appreciate  also  the  statement  as  to  the  culling  law  being 
a  good  thing  in  the  State  of  Maryland.  If  it  is  a  good 
thing  in  the  State  of  Marylaud,  it  should  be  a  good  thing 
in  the  State  of  Virginia,  and  it  should  be  a  good  thing 
wherever  there  is  concurrent  legislation. 

As  to  the  second  point,  it  is  a  question  of  grave  im- 
portance to  the  people  bordering  on  Tangier  sound. 
These  people  would  like  to  know  who  have  the  right  to 
oyster  in  the  Pocomoke  sound.  This  is  the  best  oyster 
ground  in  the  Chesapeake  Bay.  It  has  been  protected 
by  our  own  Legislature  for  the  benefit  of  our  own  citi- 
zens. Now  the  State  of  Maryland  wishes  concurrent 
rights  in  the  waters  of  the  Pocomoke;  and,  right  here, 
when  I  speak  of  Pocomoke  sound,  I  mean  Pocomoke 
river  extended. 

Mr.  Chairman,  my  friend  was  agreeable  in  his  state- 
ments, as  a  rule.  In  his  allusion  to  the  compact  of  1785, 
which  we  must  recognize,  he  said  what  he  desired  to 
say,  and  left  unsaid  what  he  did  not  wish  to  be  said. 

That  compact  of  1785,  Mr.  Chairman,  was  drawn  when 
there  were  giants  in  the  land.  They  said  what  they 
wanted  to  say  and  what  they  meant.  You  will  see  that 
it  is  uot  in  the  8th  section  to  which  he  has  referred.  It 
is  uot  there.  You  will  find  it,  not  in  the  8th,  but  in  the 
7th,  which  says:  The  citizens  of  each  State  shall,  respec- 
tively, have  full  property  in  the  shores  of  Potomac  river 
adjoining  their  lands,  with  all  emoluments  and   advan- 
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tages  thereunto  belonging,  and  the  privilege  of  making' 
and  carrying  out  wharves  and  other  improvements  so  as 
not  to  obstruct  or  injure  the  navigation  of  the  river;  but 
the  right  of  fishing  in  the  river  shall  be  common  to  and 
equally  enjoyed  by  the  citizens  of  both  States. 

Provided,  that  such  common  right  be  not  exercised  by 
the  citizens  of  the  one  State  to  the  hindrance  or  disturb- 
ance of  the  fisheries  on  the  shores  of  the  other  State ; 
and  thai  the  citizens  of  neither  State  shall  have  a  right 
to  fish  with  net  or  seines  on  the  shores  of  the  other. 

Now,  Mr.  Chairman,  there  is  a  clause  that  gives  us 
concurrent  right.  I  expect  you  will  uot  find  it  in  the 
8th  section,  but  in  the  7th,  which  says  that  the  right  of 
fishing  in  the  Potomac  Eiver  shall  be  equally  enjoyed 
by  the  citizens  of  both  States. 

The  Pocomoke  sound  is  not  mentioned  in  the  7th  sec- 
tion, but  it  is  mentioned  in  the  8th  section,  which  I  will 
read: 

"Section  8th.  All  laws  and  regulations  which  may  be 
necessary  for  the  preservation  of  fish,  or  for  the  perform- 
ance of  quarantine,  in  the  Eiver  Potomac,  or  for  the 
preserving  and  keeping  open  the  channel  and  naviga- 
tion thereof,  of  the  Eiver  Pocomoke,  within  the  limits  of 
Virginia,  by  preventing  the  throwing  out  of  ballast  or 
giving  any  other  obstruction  thereto,  shall  be  made  with 
the  mutual  consent  and  approbation  of  both  States." 

The  only  statement  he  made  in  his  argument  which  I 
did  not  think  was  perfectly  fair,  was  that  the  Pocomoke 
river  was  in  the  State  of  Maryland.  The  award  of  Black 
and  Jenkins,  which  was  based  upon  that  agreement  I 
have  just  read,  cites  expressly,  or,  in  other  words,  gives 
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the  points  and  lays  them  down.     I  will  read  from  Black 
and  Jenkins  award,  page  21: 

*  *  *  That  they  did  meet  there  does  not  appear, 
but  they  say  that:  "After  a  full  and  perfect  view  of  the 
point  of  land  made  by  the  north  side  of  Pocomoke  bay 
and  the  south  side  of  Annamessex,  we  have  and  do 
conclude  the  same  to  be  Watkins  point,  from  which 
said  point,  so  called,  we  have  run  an  east  line  agreeable 
with  the  extremest  part  of  the  western  angle  of  said 
Watkins  point,  over  the  Pocomoke  river  to  the  land 
near  Robert  Holston's,  and  have  marked  certain  trees, 
which  are  continued  by  an  east  line  to  the  sea,"  etc.; 
and  they  agree  that  this  should  be  received  as  the 
bounds  of  the  two  provinces  "on  the  eastern  shore  of 
the  Chesapeake  bay." 

This  shows  yon  that  the  Pocomoke  river  runs  a  short 
distance  and  is  a  line  between  Virginia  and  Maryland. 
We  have  a  kind  of  medium  claim  title  to  it,  as  it  were, 
and  enjoy  equal  benefits  with  the  citizens  of  Maryland. 
It  is  like  the  title  a  trustee  has  until  the  sale  is  made. 

I  will  admit  that  the  Pocomoke  river  is,  for  a  short 
distance,  in'  the  State  of  Maryland,  and  that  we  have 
no  right  there,  except  one  mile  and  a-half  up  the  river. 
We  have  no  fishery  right  there,  for  there  is  no  fishery 
right  there  except  in  surface  water,  and,  in  this  connec- 
tion, I  submit  that  the  award  of  Black  and  Jenkins 
could  not  change  the  compact  of  1785;  and  I  agree 
with  the  gentleman  who  has  preceded  me,  that  the  diffi- 
culty is  in  determining  where  Watkins  point  is. 

It  has  been  accepted,  res  adjudicata,  and  it  has  been 
decided  by  Black  and  Jenkins  not  to  be  at  Watts  island; 
but  away  north  of  it.     I  submit  that  the  award  of  Black 
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and  Jenkins  could  uot  change  your  rights,  but  it  could 
settle  where  your  rights  extended.  It  could  settle 
where  the  Pocomoke  river  extended,  and  this  it  has 
done. 

Why,  John  Smith  was  a  remarkable  man,  and  was 
remarkably  accurate,  considering  the  information  ob- 
tainable at  that  time.  It  seems  to  me,  gentlemen,  that 
there  is  no  use  arguing  this  question.  It  has  been 
settled  where  Watkins  point  isr  and  the  only  thing  we 
can  have  in  dispute  is  the  rights  we  have  at  Watkins 
point  in  the  Pocomoke  river.  A  man  who  never  saw  a 
river  could  look  upon  the  Pocomoke  and  tell  where  the 
river  began  aud  where  the  sound  ended. 

When  that  Compact  of  1785  was  made,  there  were 
men  in  the  Legislatures  of  the  two  States  who  said 
what  they  meant,  and  they  said  in  a  section  to  which 
these  gentlemen  on  the  other  side  did  not  refer.  You 
can  depend  upon  it  that  these  men  would  have  said 
"Pocomoke  sound,"  if  they  intended  it.  Why,  gentle- 
men, as  I  stated  this  morning,  with  all  respect  to  the 
committee  from  the  State  of  Maryland,  I  believe  all  of 
this  dispute  between  us  has  arisen  out  of  a  decision 
made  by  the  Supreme  Court  of  Virginia,  where  that 
Court  was  called  upon  to  pass  upon  it.  The  case  came 
up  from  the  county  of  Fairfax.  A  man  in  Maryland 
was  arrested,  indicted,  tried  and  convicted  in  Virginia. 
He  appealed  to  the  Supreme  Court  of  Virginia,  upon 
the  ground  that  he  had  the  right  of  trial  in  Maryland. 
The  decision  of  the  Supreme  Court  in  that  case,  you 
gentlemen  are  no  doubt  familiar  with. 

A  case  is  now  before  Judge  Bond,  of  the  United 
States  Court,  of  a  man   named  Marsh,   who  lived  on 
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Smith's  island.  They  appealed  to  the  Governor  of 
Maryland,  and  this  man  Marsh  was  taken  down,  tried 
and  given  a  few  months.  I  helped  to  defend  that  man, 
and  we  made  application  to  Judge  Bond,  of  the  United 
States  Court,  for  the  release  of  the  prisoner.  Now  I 
will  take  this  man  Marsh's  case  for  an  illustration.  He 
is  taken  before  a  Virginia  Court,  and  desired  to  be 
tried  iu  Maryland,  in  which  State  there  is  no  law  to 
punish  him  for  the  offence  of  which  he  is  charged.  I 
do  not  know  the  name  of  the  case,  but  I  think  the 
Supreme  Court  of  Maryland  has  decided  the  same  point 
that  has  been  decided  in  the  Virginia  case  to  which  I 
have  referred,  viz:  that  the  same  rights  of  fishery 
enjoyed  by  the  two  States  in  the  Potomac  is  enjoyed  iu 
the  Pocomoke.  The  point  before  them  was  the  inter- 
pretation of  the  10th  section  of  this  compact.  The 
right  of  this  general  claim  is  by  innuendo  in  the  8th  sec- 
tion. It  is  really  in  the  tenth,  and  not  in  the  eighth 
section. 

Section  10,  Chapter  27,  Henning,  Vol.  12,  page  52: 
"Tenth.  All  piracies,  crimes  or  offences  committed  on 
that  part  of  Chesapeake  bay,  which  lies  within  the  limits 
of  Virginia,  or  that  part  of  the  said  bay  where  the  line 
of  division  from  the  south  point  of  Potomack  river  (now 
called  Smith's  point)  to  Watkins  point,  near  the  mouth 
of  Pocomoke  river,  may  be  doubtful;  and  on  that  part 
of  Pocomoke  river,  within  the  limits  of  Virginia,  or 
where  the  line  of  division  between  the  two  States  upon 
the  said  river  is  doubtful,  by  any  persons  not  citizens  of 
the  Commonwealth  of  Virginia,  against  the  citizens  of 
Maryland,  shall  be  tried  in  the  court  of  the  State  of 
Maryland  which  has  legal  cognizance  of  such  offence. 
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And  all  piracies,  crimes  and  offences,  committed  on  the 
before-mentioned  parts  of  Chesapeake  bay  and  Poco- 
moke  river,  by  any  persons  not  citizens  of  Maryland, 
against  an y  citizen  of  Virginia,  shall  be  tried  in  the 
court  of  the  Commonwealth  of  Virginia  which  hath 
legal  cognizance  of  such  offence.  All  piracies,  crimes 
a,nd  offences  committed  on  the  said  parts  of  Chesa- 
peake bay  and  Pocomoke  river  by  persons  not 
citizens  of  either  State,  against  parties  not  citizens  of 
either  State,  shall  be  tried  in  the  court  of  the  Common- 
wealth of  Virginia  having  legal  cognizance  of  such 
offence;  and  all  piracies,  crimes  and  offences  committed 
on  the  said  parts  of  Chesapeake  bay  and  Pocomoke 
river  by  any  citizen  of  the  Commonwealth  of  Virginia 
or  of  the  State  of  Maryland,  either  agaiust  the  other, 
shall  be  tried  in  the  court  of  that  State  of  which  the 
offender  is  a  citizen.  The  jurisdiction  of  each  State 
over  the  river  Potomack  shall  be  exercised  in  the  same 
manner  as  is  prescribed  for  the  before-mentioned  parts 
of  Chesapeake  bay  and  Pocomoke  river,  in  every  respect, 
except  in  the  case  of  piracies,  crimes  and  offences  com- 
mitted by  persons  not  citizens  of  either  State,  in  which 
case  the  offenders  shall  be  tried  by  the  court  of  the 
State  to  which  they  shall  first  be  brought.  And  if  the 
inhabitants  of  either  State  shall  commit  any  violence, 
injury,  or  trespass  to  or  upon  the  property  or  lands  of 
the  other,  adjacent  to  the  said  bay  or  rivers,  or  to  any 
person  upon  such  lands,  upon  proof  of  due  notice  to  the 
offender  to  appear  and  answer,  any  court  of  record  or 
civil  magistrate  of  the  State"  where  the  offence  shall 
have  been  committed,  having  jurisdiction  thereof,  may 
enter  the  appearance  of  such  person  and  proceed  to  trial 
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and  judgment,  in  the  same  manner  as  if  legal  process 
had  been  served  on  such  offender;  and  such  judgment 
shall  be  valid  and  effective  against  the  person  and  prop- 
erty of  such  offender  both  in  the  State  where  the  offence 
shall  have  been  committed,  and  also  in  the  State  where 
the  said  offender  may  reside,  and  execution  may  be 
issued  by  the  court  or  magistrate  giving  such  judgment 
in  the  same  manner  as  upon  judgment  given  in  other 
cases;  or  upon  a  transcript  of  such  judgment,  properly 
authenticated,  being  produced  to  any  court,  or  magis- 
trate of  the  State  where  such  offender  may  reside,  hav- 
ing jurisdiction  within  the  State  or  county  where  the 
offender  may  reside,  in  cases  of  a  similar  nature,  such 
court  or  magistrate  shall  order  execution  to  issue  upon 
such  authenticated  judgment,  in  the  same  manner  and 
to  the  same  extent  as  if  the  judgment  had  been  given 
by  the  court  or  magistrate  to  which  such  transcript  shall 
be  exhibited." 

Gentlemen,  you  cannot  add  to  the  contract  by  outside 
evidence.  What  is  put  in  the  contract  is  the  contract 
itself.  You  cannot  add  to  or  take  therefrom.  I  submit 
there  is  no  ambiguity  in  this  contract.  Nowhere  in  that 
contract  can  you  find  that  the  citizens  of  Maryland  can 
alter  it. 

As  to  the  third  point,  I  will  say  that  they  have  set- 
tled where  Watkins  point  is,  and  we  cannot  change  it. 

As  regards  the  third  question,  the  point  is  :  "What  is 
the  Potomac  river  and  what  are  the  Maryland  and  Vir- 
ginia rights."  In  this  question  I  am  not  personally 
interested,  and  in  acccordance  with  the  agreement  we 
have  made  as  to  this  discussion,  I  now  yield  the  floor 
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and  give  the  balance  of  my  time  to  the  gentleman  from 
Northumberland. 


Hon.   BENJAMIN  CHAMBERS, 

OF    VIKGINIA. 

Mr.  Chairman  and  Gentlemen  of  the  Committee — In 
regard  to  what  the  gentleman  from  Accomac  (Mr. 
Blackstone)  has  said  as  to  the  third  point,  I  may  pre- 
sume that  the  third  point  was  the  head  lines  of  the 
Potomac,  from  which  the  boundary  line  is  expected  to 
run.  Not  altogether  the  boundary  line,  but  the  jurisdic- 
tion as  to  the  fishing  right.  Now  there  are  some  of  us 
who  believe  that  it  would  be  wise  to  have  the  river 
divided  up  the  middle,  but  I  do  not  know  that  I  am 
prepared  to  say  whether  Virginia  desires  that  or  not.  I 
believe  that  it  would  be  satisfactory  to  us  to  have  it 
determined  how  far  we  are  entitled  to  go  outside  of  the 
mouths  of  the  tributaries  to  the  Potomac  in  exercising 
our  oyster  and  fishing  rights.  In  order  to  arrange  this 
satisfactorily,  consideration  must  be  given  to  the  various 
head  lines  from  which  and  to  which  the  lines  are  to  run. 
Now  rn  order  to  do  that,  we  will  be  obliged  to  have  you 
go  out  in  the  morning  with  us  and  see  a  few  of  the 
head  lines  located.  The  question  to  be  determined 
is  whether  it  is  necessary  to  draw  the  line  taut; 
whether  the  actual  head  lines  of  the  river  itself  shall 
come  close  iu  on  the  one  side  and  come  directly  to 
the  head  line  lying  adjacent  on  the  other  side,  or 
whether  we  draw  a  more  liberal  line,  and  not  tighten 
up,  as  it  were,  on  both  sides.  I  say  this  in  regard  to 
our  own  people.     I  believe  if  I  were  to  draw  a  line  taut 


34 


on  one  side,  that  is,  on  onr  side,  and  not  on  your  sider 
our  people  would  say  we  were  'giving  their  fishing  rights 
away.  On  the  other  hand,  it*  we  were  to  make  it  taut  on 
your  side  and  not  on  ours,  the  people  of  Maryland  would 
say  the  same  thing  about  giving  away  fishing  rights  be- 
longing to  them.  I  believe  it  would  be  wise  in  us  to 
give  a  liberal  construction.  If  you  are  liberal  with  us, 
we  will  be  liberal  with  you.  I  now  believe  it  would  be 
wiser  for  us  to  give  a  liberal  construction  as  to  the  divi- 
ding line  and  not  draw  the  line  to  a  very  fine  point. 
Now,  if  you  all  agree  that  this  is  a  wise  step  to  take,  it 
will  be  a  very  easy  matter  to  take  the  books  and  charts 
in  the  possession  of  the  Committee  and  draw  a  line  from 
one  prominent  head  line  to  the  other,  without  any  diffi- 
culty at  all.  We  could  do  it  better  from  a  chart  laid 
down  on  a  table  than  we  could  from  the  deck  of  a  vessel. 

I  believe  we  can  come  to  a  very  amicable  conclusion 
by  getting  to  work  and  drawing  a  liberal  line. 

I  may  also  undertake  to  say  that  we  will  present  to 
you  a  proposition  that  we  divide  the  Potomac  river  as 
the  Pocomoke  is  divided — by  the  middle  thread.  If  you 
are  inclined  to  agree  to  that  proposition,  I  believe  our 
people  would  be  satisfied  with  it,  as  far  as  the  people 
are  concerned  who  live  on  this  side  of  the  Potomac 
river.     What  says  the  Senator  from  Accomac? 

Mr.  Blackstone — I  simply  desire  to  say  that  the  Black 
and  Jenkins  award  having  been  made,  we  have  no 
authority  to  change  the  Black  and  Jenkins  line. 

Mr.  Chambers — I  have  not  said  a  thing  regarding  the 
changing  of  that  line,  Mr.  Chairman.  The  Black  and 
Jenkins  line  would  remain  at  the  same  place,  and  the 
construction  given   by  us  of  it  would  not  alter  it  one 
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single  particle.  We  have  a  right  to  make  any  com- 
pact— can  change  the  present  one. 

Senator  Stubbs — When  the  States  ratify  it? 

Mr  Chambers — Yes,  sir;  with  the  consent  and  ratifi- 
cation by  the  two  States,  the  present  compact  can  be 
changed.  The  Black  and  Jenkins  award  gave  ns  juris- 
diction in  the  soil.  T  had  leaned  more  to  the  idea  that 
ifc  would  satisfy  our  citizens  to  make  a  liberal  drawal  (?) 
of  that  line.  I  am  prepared  at  the  proper  time  to  point 
out  these  head  lines,  and  if  the  gentlemen  on  the  othe* 
side  shall  point  out  suitable  head  lines  on  the  other 
side  of  the  river,  I  see  no  reason  why  we  shall  not  say 
amen  to  their  judgment. 

With  this  explanation,  I  leave  the  subject  to  refer  to 
that  other  little  item,  the  culling  law.  We  have  agreed 
to  a  culling  law.  It  is  two  and  one-half  inches,  and  is 
exactly  the  same  as  the  Maryland  law.  We  copied 
from  your  act,  as  to  the  size  of  the  oyster.  Jt  is  a  fact 
that  the  oysters  caught  in  the  Potomac  river  do  not 
come  under  these  laws.  The  people,  I  can  testify,  are 
ready  to  say,  have  a  culling  law  for  the  Potomac  river, 
just  exactly  as  it  is  in  the  rest  of  the  waters  of  the 
States.  I  will  just  simply  emphasize  what  I  have  said, 
whether  we  come  to  an  agreement  as  to  these  head  lines, 
let  us  have  no  more  difficulty  about  it,  and  send  in  such 
a  report  that  both  States  will  agree  to  ratify. 

Hon.    NOAH    STERLING,  of    Maryland. 

i  What  I  shall  say  will  be  said  in  reply  to  our  learned 
Senator  from  Accomac  county  (Mr.  Blackstoue)  in 
regard  to  the  compact  of  1785,  as  regards  the  Pocomoke. 
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Now,  Mr.  Chairman,  I  am  living  on  one  side  of  the 
Pocomoke  and  Mr.  Blackstone  on  the  other.  Mr.  Black- 
stone  wanted  to  instill  in  the  minds  of  this  committee 
that  we  own  none  of  the  Pocomoke.  I  would  ask  Mr. 
Blackstone  if  he  knows  where  the  mouth  of  the  Poco- 
moke is?  Speak  out.  Why  we  have  had  privileges 
equal  and  common  with  Virginia  for  over  a  century, 
without  any  interference  whatever  to  oyster  from  shore 
to  shore,  up  to  the  year  1884.  I  was  just  remarking, 
Mr.  Blackstone,  that  whatever  I  might  say  would  be  in 
reply  to  what  you  have  said;  that  you  wanted  to  instill 
into  the  minds  of  the  committee  that  we  did  not  own 
any  of  the  Pocomoke. 

Mr.  Blackstone — Yes,  sir. 

Mr.  Sterling — Do  you  know  where  the  mouth  of  the 
Pocomoke  is  ? 

Mr.  Blackstone — Yes,  sir. 

Mr.  Sterling — Where? 

Mr.  Blackstone — Williams  point. 

Mr.  Sterling— That  is  your  construction  of  it  ? 

Mr.  Blackstone — Yes,  sir;  been  so  for  more  than  one 
hundred  years. 

Mr.  Sterling — I  do  not  believe  that  a  common-school 
boy  in  Maryland  will  put  that  construction  on  it.  We 
had  equal  rights  in  the  Pocomoke  up  to  1884,  nine  years 
after  the  Black  and  Jenkins  award  was  made.  Now, 
you  haven't  a  navy  in  Virginia  strong  enough  to  keep 
our  oystermen  out  of  the  Pocomoke  sound.  We  own 
over  one-third  of  the  territory  of  that  sound,  and  we 
have  as  much  of  the  oyster  beds  as  you  have.  Do 
you  mean  to  tell  me  that  the  contract  may  hold 
good  in  the  Potomac,  but  not  good  in  the  Pocomoke 
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sound?  We  have  always  had  equal  rights  with 
the  people  of  Virginia  and  intend  to  have  them  as 
long  as  we  live.  I  want  to  say  that  our  people  settled 
there  have  their  families  there.  I  want  to  settle  this 
matter  upon  amicable  terms.  Our  people  have  been 
incarcerated  in  the  Virginia  jails.  I  hope  this  com- 
mittee will  yield  that  little  strip  of  water  while  we  are 
yielding  the  whole  of  the  Potomac  river  under  the  com- 
pact of  1785. 

I  will   read  from   Document  No.  12  of  the  Virginia 
Senate: 

Senate  Document  No.  XII. 

Communication  from  the  Governor  of  Virginia,  trans- 
mitting Report  of  the  Commissioners  to  Arbitrate 
the  Boundary  Line  between  Virginia  and  Maryland. 

Commonwealth  of  Virginia, 
Governor's  Office, 
Richmond,  19th  January,  1877. 

To  the  Senate  and  House  of  Delegates: — 

I  have  the  honor  to  transmit  herewith  the  award  of 
the  Board  of  Arbitrators,  appointed  to  ascertain  the  line 
of  boundary  between  Virginia  and  Maryland;  also  the 
several  opinions  of  the  arbitrators  thereon,  together 
with  a  map  exhibiting  the  adverse  claims  of  the  two 
States,  and|a  communication  from  the  secretary  of  the 
board. 

James  L.  Kemper. 
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Letter  from  the  Secretary  of  the  Board. 

Washington,  D.  C,  January  17y  1877. 

To  His  Excellency,  James  L.  Kemper, 

Governor  of  Virginia : 

Dear  Sir — I  have  the  honor  to  inform  you  that  I  for- 
ward per  Adams  Express  the  "Award  and  Opinion"  of 
the  Board  of  Arbitrators  on  the  disputed  boundary  line 
between  the  States  of  Virginia  and  Maryland. 

I  also  enclose  a  communication  from  the  Board  in  re- 
gard to  the  compensation  of  the  secretary. 

Very  respectfully  yours,  etc., 

A.  W.  Graham, 

Secretary  of  the  Board, 


The  arbitrators  to  determine  the  boundary  between 
Marylaud  and  Virginia,  in  May,  1875,  requested  Au- 
gust VV.  Graham,  of  North  Carolina,  to  act  as  secretary 
of  the  Board.  He  has  performed  his  responsible  and 
laborious  duties  with  unexceptionable  fidelity  and  with 
marked  ability.  They  have  no  authority  to  fix  his  com- 
pensation, but  have  considered  it  right  to  express  an 
opinion  about  it.  After  conference,  they  have  directed 
me  to  say  that  they  think  the  sum  of  three  thousand  dol- 
lars moderate  and  reasonable. 


Washington,  January  17,  1877. 


J.  S.  Black,  Chairman. 


Mr.  Card  well— What  effect  has  that? 
Mr.  Sterling— I  am  reading  from  the  very  same  book 
Senator  Blackstone.was  reading  from. 
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Mr.  Blackstone — You  are  reading  the  preface;  I  was 
reading  the  conclusion. 

Mr.  Sterling — As  I  was  saying,  we  own  more  than 
one-third  of  the  territory.  We  own  one-third  according 
to  the  Black  and  Jenkins  award.  How  much  of  the 
river  do  you  own  above  Williams  point  ? 

Mr.  Blackstone — One-half  of  it,  about  three  miles. 

Mr.  Sterling — This  is  something  new  to  me.  We  own 
the  laud  on  both  sides  of  the  river  except  one  point 
here.     (Pointing  to  the  chart.) 

Mr.  Blackstone — How  high  up! 

Mr.  Sterling — One  and  a-half  miles. 

Mr.  Blackstone — Your  conclusions  make  it  about  nine- 
teen miles. 

Mr.  Sterling — We  own  every  foot  on  the  other  side 
of  the  river  except  Pitch's  wharf,  and  that  does  not  take 
in  one-half  of  the  river. 

Now  you  answer  me  another  question :  Where  does 
the  Scarborough  line  pass? 

Mr.  Blackstone — Go  ahead. 

Mr.  Sterling — Now,  then,  because  we  have  got  very 
few  oyster  rocks  on  our  side,  you  want  to  claim  we  have 
no  right  on  your  side,  when  we  have  had  that  right 
from  a  century  ago  down  to  1884.  I  cannot  see  bow 
this  committee  from  Virginia  cau  go  home  and  deny 
that  we  who  live  on  Somerset  shore  have  not  equal 
rights.  I  cannot  see  why  you  gentlemen  from  Virginia 
cannot  yield. 

Speaker  Card  well — Now,  if  the  gentleman  is  going 
to  admit  aliunde  evidence,  I  will  ask  this  question:! 
have  been  informed  that  the  Legislature  of  Maryland, 
some  years  ago,  selected  Mr.  Steele  to  determine  what 
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are  the  rights  of  Maryland  in  the  Pocomoke,  and  that 
Mr.  Steele  made  a  report.  I  would  like  to  know  whether 
that  report  is  in  existence.  I  think  that  would  have  a 
greater  bearing  then  the  Governor's  message,  which  the 
gentleman  (Mr.  Sterling)'has  read.  I  think  that,  if  the 
communications  of  the  Governor  are  to  be  taken,  the 
opinion  of  your  arbitrator,  selected  by  the  State  of 
Maryland,  would  have  equal  weight. 

I  for  one  would  like  to  know  whether  it  will  be  the 
privilege  of  the  committee,  to  examine  that  report. 

Mr.  Ellegood,  of  Maryland — As  I  am  informed,  Mr. 
Steele  was  the  one  selected. 

Speaker  Oardwell — I  am  credibly  informed  that  Mr. 
Steele  made  a  report  that  Maryland  had  no  right  what- 
ever in  the  Pocomoke  sound. 

Members  of  the  Maryland  Committee — No!  No!  No! 

Mr.  Sterling,  of  Maryland — Such  a  report  at  that 
time  would  certainly  have  been  obnoxious;  when  the 
Governor  of  Maryland  and  the  Governor  of  Virginia 
were  on  that  tour  in  Washington,  the  Governor  of  Vir- 
ginia told  the  Governor  of  Maryland  that  we  ought  to 
have  our  rights  in  Pocomoke.  I  have  a  feeling  of  kind- 
ness towards  your  Governor  (referring  to  Ex- Governor 
Lee.)  I  cannot  see  to  save  my  life  how  you  gentlemen 
from  Virginia  can  go  home  without  yielding  to  our 
demands. 

SENATOR'  STUBBS,  of  Virginia. 

Mr.  Chairman : — I  uelieve,  sir,  when  we  came  to  meet 
the  Maryland  Committee,  all  of  us  came  with  a  very 
different  purpose  than  the  one  intimated  by  my  good 
friend  who  has  just  taken  his  seat.     I  am  sure  that  the 
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people  of  Somerset  will  never  submit.  I  believe  that 
the  people  of  Somerset  are  as  good  as  God  Almighty's 
sun  ever  shone  upon.  If  this  Committee  makes  a  report, 
I  believe  that  the  people  of  Somerset  will  submit. 

Mr.  Sterling — So  you  understand  me  to  say  that  I 
would  not  submit  to 

Senator  Stubbs — A  report  that  you  had  no  right  in 
Pocomoke. 

Mr.  Sterling — I  still  say  so. 

Senator  Stubbs — I  am  certain  I  am  going  back  home 
without  having  any  hard  feelings  towards  old  Maryland. 
I  love  Maryland  next  to  Virginia.  This  is  not  the  first 
time  I  have  had  the  pleasure  of  meeting  Maryland 
gentlemen. 

I  thought,  sir,  when  I  landed  on  that  wharf  (Piuey 
Point)  this  evening,  of  the  kindness  I  once  received 
upon  the  shores  of  Maryland  during  the  dark  days 
between  1861  and  1865.  When  I  landed  there  this 
evening,  I  thought  of  the  good  citizens  of  Leonardtown, 
who  shielded  me  when  I  was  wearing  the  grey.  I  know 
that  when  we  meet  the  good  people  of  Maryland,  we 
meet  as  brothers.  I  regret  that  I  have  not  the  corre- 
spondence between  Governor  Jackson  and  Governor 
JLee.  The  reason  this  committee  was  formed  was  because 
of  that  correspondence  between  Governor  Jackson  and 
Governor  Lee.  The  result  of  that  correspondence  led 
ito  the  appointment  of  a  committee  by  the  General 
Assembly  of  Virginia  to  meet  a  similar  committee  from 
the  State  of  Maryland.  A  decided  opinion  was  expressed 
{by  the  General.  Assembly  of  Virginia  that  the  thread  of 
this  river  should  be  the  dividing  line. 
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Mr.  Sterling — What  years? 

Senator  Stubbs — 1889-90.  In  that  resolution  we  in- 
ferred to  the  compact  of  1785. 

Mr.  Blackstone — I  think  you  are  mistaken. 

Mr.  Stubbs — I  say  that  the  resolution  specified  that 
the  best  disposition  to  make  of  the  boundary  line,  as  far 
as  the  Potomac  was  concerned,  was  the  middle  thread. 

Speaker  Oardwell — If  you  will  find  the  resolution,: I 
think  you  will  find  more  than  that,  however.  But  let 
that  be  as  it  may.  Let  me  go  one  step  further  back  and 
remind  the  gentlemen  from  Maryland  of  this  fact :  In 
1881-82  a  committee  was  appointed  to  meet  a  similar 
committee  from  Maryland.  The  Joint  Committee  made 
a  report  and  the  Maryland  Legislature  refused  to  adopt 
the  report  of  the  committee.  The  Maryland  Legislature 
refused  to  ratify  a  report  agreed  upon  in  1S81-82.  Pre- 
vious to  that — I  go  a  step  further  back.  In  1S77  an 
award  was  adopted  by  the  General  Assembly  of  Vir- 
ginia, which  is  binding  upon  the  two  States.  It-  is 
known  as  the  Black  and  Jenkins  award.  T  do  not  care 
what  positions  you  may  take.  My  good  friend  intimates 
that  it  will  be  taken  to  the  United  States  Supreme 
Court.  I  do  not  want  it  to  go  there.  Why  are  we  con- 
sidering this  question  if  it  has  been  settled  by  the  award 
of  1785?  If  the  award  covers  this  question  we  are  now 
considering,  we  cannot  go  behind  that  award.  The  leg- 
islatures of  Virginia  and  Maryland  have,  however,  the 
same  right  to  enter  into  a  compact  that  they  had  in  1885 
and  later  on.  The  two  States  cau  agree  now  to  set 
aside  the  whole  compact  of  1785  and  make  a  new  one. 
I  suppose  the  gentleman  from  Maryland  (Mr.  Hayes) 
will  admit  this. 


43 


Mr.  Hayes — I  admit  this. 

Speaker  Cardwell- — Now  we  are  here  with  all  the 
powers  that  a  sovereign  State  can  give  a  committee, 
and  we  can  make  any  compact  we  please,  subject,  of 
course,  to  be  ratified  by  the  Legislatures  of  the  two 
States. 

Mr.  Sterling — Will  you  allow  me  say  one  thing? 

Speaker  Cardwell — Yes,  sir. 

Mr.  Sterling — If  the  Black  and  Jenkins  award  repeals 
the  compact  of  1785,  we  are  perfectly  willing  to  it. 

Mr.  Stubbs — I  am  not  intimate  with  it,  and  don't 
know  whether  it  does  or  not.  The  idea  submitted  by 
the  gentleman  from  Northumberland  as  to  the  laying  of 
a  dividing  line,  strikes  me  very  forcibly. 

Mr.  Sterling — It  amounts  to  nothing. 

Mr.  Stubbs — I  wish  my  friend  from  Somerset  would 
come  over  on  the  Lord's  side,  and  do  what  he  thiuks 
would  be  right.  We  came  with  the  spirit  of  brothers 
and' want  this  question  settled  without  going  to  the 
Supreme  Court.  When  we  get  through  here  to-day,  I 
waut  you  gentlemen  to  see  these  reports  which  I  have 
before  me.  Directly  after  the  war  a  commission  was 
appointed.  They  made  their  report  in  1870.  In  1873 
another  commission  was  appointed.  Away  back  in 
1830  there  was  a  disturbance,  in  1840  another,  in  18G0 
there  was  another,  and  we  have  had  three  since  the  war. 
I  say  I  want  you  gentlemen  to  see  these  reports  which 
I  have  here. 

I  know  another  thing,  that  when  that  compact  is 
right,  that  award  is  right,  and  when  the  award  is  in 
conflict  with   that   compact,   the  compact  is  longer  iii 
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existence.  It  was  superseded  by  the  award  which  was 
last  agreed  to.  We  must  come  together  and  settle  this 
question  among  ourselves.  I  hope  you  gentlemen  will 
examine  these  works  I  refer  to.  (Pointing  to  some 
books  before  him.)  I  think  we  can  get  together  and 
settle  this  whole  question  without  having  any  trouble. 

Mr.  Hayes — I  agree  with  the  gentleman  from  Vir- 
ginia (Mr.  Stubbs),  that  we  come  together  as  two  com- 
monwealths living  together  in  amity.  It  would  be  a 
terrible  catastrophe  to  have  our  differences  adjudicated 
by  a  federal  tribunal.  Therefore,  it  is  so  important 
that  we  should  have  a  thorough  and  careful  consider- 
ation of  these  questions,  and  if  we  cannot  continue 
this  discussion  now,  we  can  get  the  question  full  in  hand 
and  have  a  full  discussion  to-night. 

Mr.  Blackstone — We  all  appreciate  the  gravity  and 
importance  of  this  discussion.  A  discussion  of  all 
these  points  is  required.  Suppose  the  committee  arise 
until  to-morrow  morning  when  we  go  on  the  boat. 
Nothing  can  be  done  until  we  get  on  the  boat. 

Mr.  Mcllwaine,  of  Virginia — I  hate  very  much  to  say 
a  word  that  might  interfere  with  the  harmony  of  this 
occasion,  but  I  know  a  good  many  other  members  of 
this  committee  were  up  last  night  very  late.  I,  myself, 
am  physically  unable  to  give  the  subject  the  proper 
attention.  I  think  we  would  accomplish  more  if  we 
adjourned  until  to-morrow.  I  want  to  know  all  that  I 
can  know  about  this  question,  and  I  think  it  would  be 
better  to  adjourn  until  early  in  the  morning. 

Mr.  Hayes — Mr.  President,  here  is  the  trouble  about 
that.     If  it  should  be  the  opinion   or  judgment  of  this 
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committee  that  we  are  to  view  the  head-lines  upon  the 
Potomac  river  and  to  go  to  the  Pocomoke  sound  and 
river,  yon  are  going  to  have  a  protracted  voyage  unless 
you  get  this. question  well  in  hand,  and  well  in  hand  at 
once. 

After  some  further  discussion  of  the  question  of 
adjournment,  the  committee  decided  to  adjourn  over 
until  9  o'clock  the  following  morning,  Saturday,  July 
16,  1892. 

Saturday,  July  16,  1892. 

The  Joint  Committee  was  called  to  order  by  Lieuten- 
ant Governor,  J.  Hoge  Tyler,  of  Virginia. 

Hon.  Benjamin  Chambers,  of  Virginia  : — I  move,  Mr. 
Chairman,  that  a  committee  consisting  of  some  from 
each  state  be  appointed  to  consider  that  portion  of  this 
question  which  relates  to  the  Potomac  river,  and  bring 
in  a  report  to  the  committee  in  joint  session  at  Old  Point,. 
Monday. 

The  Chair: — How  many  members  shall  the  Committee 
consist  of? 

Mr.  Chambers  : — I  am  not  particular.  Say  three  from 
each  State. 

Mr.  Blackstone : — I  personally  prefer  a  committee  of 
five  from  each  State,  but,  if  it  is  the  wish  of  you  gentle- 
men to  have  three  from  each  State,  I  will  make  no  ob- 
jection. I  understand  from  the  gentleman  from  North- 
umberland, Mr.  Chambers,  that  this  applies  only  to  the 
Potomac  river. 

Mr.  Chambers — Yes,  sir;  only  to  the  Potomac  river. 

Mr.  Gibson — I  suggest  a  committee  on  the  Pocomoke 
also. 
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Mr.  Wilkinson — I  think  the  gentleman  from  Accomac 
is  eminently  right,  that  five  be  substituted  for  three  oh 
the  committee. 

Mr.  Wilkinson  offered  as  a  substitute  that  five  be  in- 
serted in  the  place  of  three,  and  the  substitute  was 
agreed  to. 

Mr.  Oardwell — I  now  propose  that  the  discussion  be 
suspended  until  we  view  the  grounds  in  question. 

This  proposition  was  accepted  and  the  committee 
arose. 

Old  Point,  July  18,  1892. 

A  meeting  of  the  Virginia  Committee  was  held  this 
day,  and  Mr.  Oardwell  (Mr.  Stubbs  in  the  chair)  offered 
the  following  resolutions,  which  were  adopted: 

Resolved — That  four  sub-committees  be  appoiuted,  to 
whom  shall  be  referred  the  following  subjects,  respec- 
tively: 

First.  On  the  boundary  line  of  the  Potomac  river  and 
the  fishing  rights  therein. 

Second.  On  the  Pocomoke. 

Third.  On  the  culling  law. 

Fourth.  On  the  report  to  be  made  to  the  Legislature 
of  Virginia. 

The  said  committees,  except  the  committee  on  the 
Potomac,  which  has  already  been  appointed,  shall  be 
composed  of  five  members  each,  to  be  appointed  by  the 
chairman  of  the  Virginia  Joint  Committee,  with  the 
exception  of  the  committee  to  report  to  the  Legislature 
of  Virginia,  which  shall  consist  of  three  members,  and 
be  elected  by  the  Virginia  Joint  Committee. 
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,i2>.  Resolved — That  the  said  committees  on  the  Poto- 
mac, the  Pocomoke  and  the  culling  law,  shall  have 
authority  to  make  such  further  investigation  of  the 
subjects  referred  to  them,  respectively,  as  they  may 
deem  necessary  or  advisable,  and  make  a  report  in  writ- 
ing to  the  chairman  of  the  Virginia  Joint  Committee, 
to  be  considered  by  the  full  committee  at  a  future 
meeting. 

3.  Resolved — The  sub-committees  to  prepare  a  report 
to  the  Legislature  of  Virginia,  shall  first  submit  the 
report  prepared  by  them  to  the  full  committee  for 
revision  and  approval. 

The  Chair— Mr.  Card  well, -of  Virginia — announced  the 
following  committees: 

On  the  Potomac — Messrs.  Blackstone,  Washington^ 
Chambers,  Little  and  Cooke. 

On  the  Pocomoke — Messrs.  Echols,  Eyan,  Mcllwaine, 
Wilkins  and  Blackstone. 

On  the  Culling  Law — Lieutenant-Governor  Tyler,  and 
Messrs.  Stubbs,  James,  Jackson  and  Chambers. 

Committee  to  report  to  the  Legislature — Messrs.  Card- 
well,  Gibson  and  Blackstone. 

The  Maryland  Sub- Committees. 

The  sub-committees  on  the  part  of  Maryland  were 
read  out  as  follows: 

On  the  Potomac — Messrs.  Sams,  Combs,  Wilkinson, 
Miles  and  Sterling. 

On  the  Pocomoke — Messrs.  Hayes,  Waters,  Sterling, 
Ellegood  and  Sams. 


On  the  Culling  Law — Messrs.  Combs,  Wilkinson, 
Hayes  and  Sterling. 

Committee  to  Report  to  Legislature — Messrs.  Sams, 
Hayes,  Miles  and  Waters. 

Old  Point,  July  18th,  1892. 

The  Maryland  and  Virginia  Committees  met  this  day 
in  joint  session,  Lieutenant  Governor  J.  Hoge  Tyler, 
of  Virginia  in  the  chair. 

REMARKS  OF  HON.  A.  L.  MILES. 

Mr.  Miles,  of  Maryland,  was  recognized  by  the  chair 
and  spoke  as  follows : 

Mr.  Chairman  and  Gentlemen  of  the  Committee: — I 
shall  consume  very  little  of  your  time,  and  in  doing  so, 
I  shall  not  undertake  to  discuss  the  legal  phases  of  the 
question,  because  J  think  the  legal  complication  has 
been  pretty  well  cleared  up  by  the  chairmen  of  the 
respective  delegations.  I  shall  confine  myself  to  the 
equities  of  the  case,  just  as  they  are  applicable  to  the 
Pocomoke  sound. 

Being  judges  of  our  own  and  of  each  other's  respec- 
tive rights,  we  cannot  hope  to  arrive  at  a  conclusion, 
unless  we  make  up  our  minds  in  advance  to  make  mu- 
tual concessions,  one  to  the  other. 

In  the  first  place,  I  wish  to  make  this  statement  in 
regard  to  the  Pocomoke  sound,  as  I  understand  it,  and 
the  right  of  fishery  in  the  two  States.  The  Black  and 
Jenkins  line  has  nothing  whatever  to  do  with  it,  except 
as  it  may  determine  certain  points  in  dispute  and  the 
right  of  fishery  in   the  Potomac  sound  or  river.     The 
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Black  and  Jenkins  award  should  not  interfere  with  the 
compact  of  1785.  The  Black  and  Jenkins  award  treats 
of  the  piscatorial  rights.  In  order  to  arrive  at  their 
intention,  we  must  place  ourselves  in  the  position  of 
those  men  who  framed  this  compact  of  1785,  and  ascer- 
tain what  were  their  intentions;  and  we  must  also  view 
the  surrounding  circumstances  at  that  time,  and,  in  the 
light  of  the  circumstances  then  existing,  see  whether 
they  intended  to  refer  to  the  Pocomoke  sound  as  the 
Pocomoke  river. 

Can  it  be  possible  that  the  framers  of  the  compact  of 
1785,  representing  the  Maryland  side  of  the  question, 
at  that  time,  intended  to  give  away  Maryland's  right  of 
fishery  in  the  waters  of  the  Pocomoke  river,  all  of  which 
clear  up  to  the  southern  banks  are  in  the  State  of  Mary- 
land, without  any  return  to  them  in  the  world?  Can 
that  be  possible  ?  It  might  be  said  that  oystering  might 
not  be  included,  but  the  Courts  have  decided  that  oysters 
mean  fish. 

The  only  body  of  water  we  have  left  out  of  consider- 
ation is  the  Pocomoke  sound.  Is  it  likely  that  when 
they  were  considering  or  settling  the  rights  of  the 
respective  States  in  all  the  waters  between  the  two 
States,  that  they  should  have  left  out  the  waters  of  the 
Pocomoke  sound  ?  If  they  did  not,  then,  how  is  it  there 
was  no  mention  of  the  Pocomoke  sound  ?  You  will 
find  upon  no  ancient  map  of  the  State  of  Maryland  or 
Virginia,  any  mention  of  any  such  body  of  water  as  the 
Pocomoke  sound,  and  we  contend  that  what  is  known 
anciently  as  Wighco,  is  what  is  now  Pocomoke  river. 

I  have  observed  in  the  discussion  of  this  question  by 
some  of  the  members  of  the  Virginia  Committee,  that 
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when  they  reach  the  Potomac  they  dwell  upon  the 
Black  and  Jenkins  line;  and  the  gentleman  from  North- 
umberland (Mr.  Chambers)  went  so  far  as  to  say  that,  if 
necessary  to  get  at  an  amicable  settlement,  we  could 
change  the  head-lines  on  the  northern  and  southern 
shores.  If  you  do  this  in  the  Potomac,  why  not  do  so  in 
the  Pocomoke  river  1 

Mr.  Chambers — If  the  gentleman  will  allow  me  for  a 
moment,  I  will  correct  him.  I  did  not  say  that  we  could 
change  the  terms  of  the  compact,  but  that  we  could 
draw  lines,  naming  the  head  lines  from  which  and  to 
which  we  would  conclude  that  the  right  of  fishery  should 
run  and  that  the  line  drawn  by  Black  and  Jenkins  should 
remain. 

Mr.  Miles — Then  wThy  not  let  the  Black  and  Jenkins 
line  in  the  Potomac  remain? 

Mr.  Chambers — Will  the  gentleman  allow  me  to  an- 
swer that  question  ? 

Mr.  Miles — Yes,  sir. 

Mr.  Chambers — The  reason  is  this,  because  in  the 
Potomac  river  the  jurisdictional  power  granted  by  the 
awa^d  to  the  State  of  Maryland,  was  qualified  by  the 
compact  of  1785.  Such  was  not  the  case  in  the  Potomac, 
and  therefore  the  difference. 

Mr.  Miles — That  brings  us  back  to  the  original  ques- 
tion as  to  whether  the  compact  of  1785  was  intended  to 
apply  to  the  Potomac  river.  The  Senator  from  Acco- 
mac  (Mr.  Blackstone)  made  this  point,  that  whatever 
may  have  been  the  terms  of  the  compact  of  1785,  since 
the  location  of  the  Black  and  Jenkins  line  and  the 
ratification  of  the  Black  and  Jenkins  line,  we  are  really 
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bound  by  the  Black  and  Jenkins  award.  I  contend  that 
the  Black  and  Jenkins  award  has  nothing  to  do  with 
our  right  of  fishery. 

Now,  I  say,  gentlemen,  that  I  do  not  propose  going 
into  a  legal  construction  of  the  compact,  and  I  do 
appeal  to  you,  as  fair-minded  representatives  of  a  noble 
commonwealth,  to  know  if  you  think  in  your  hearts 
and  in  your  judgment  that  it  is  right,  even  though  you 
may  differ  with  us — do  you,  I  ask,  think  it  is  right  that 
you  should  enjoy  in  common  with  us  the  right  of  fishery 
in  the  broad  waters  of  the  Potomac  river,  aud  by  some 
technical,  legal  construction  of  the  compact  of  1785, 
you  should  want  to  shut  us  out  of  the  same  privileges 
in  the  Pocomoke  river? 

As  I  stated  before,  we  are  judges  of  our  own  and 
respective  rights,  aud  we  represent  different  States  and 
different  sides  on  this  question.  We  do  not  want  to 
take  this  matter  to  the  United  States  Court  and  stand 
upon  a  technicality.  We  will  never  arrive  at  a  settle- 
ment of  these  differences  by  this  commission,  unless  you 
gentlemen  revolve  in  your  minds  the  question  of  resting 
your  claim  upon  a  technicality.  Whatever  may  be  the 
strict  legal  construction  of  the  terms  of  this  contract, 
can  you  answer  satisfactorily  in  your  mind  this  question  : 
What  reason  can  you  give  for  the  framers  of  the  com- 
pact of  1785  to  give  to  Virginia  rights  of  fishery  in  the 
Potomac  river  without  some  consideration  for  it?  With- 
out yon  give  the  right  of  fishery  in  the  Pocomoke  to  us 
there  can  be  no  consideration.  We  can  claim  the  right 
as  a  matter  of  legal  right  to  use  the  waters  of  the  Poco- 
moke in  common  with  you.  Do  you  think  it  is  fair  and 
equitable  that  you  enjoy  a  privilege  common  with  us  in 
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<our  waters — not  only  the  common  right  of  fishery,  but 
enjoy  it  to  such  an  extent  that  we. regulate  the  taking 
of  fish  or  oysters  in  the  waters  of  the  Potomac  river, 
waters  that  are  convenient  grounds  in  your  State — and 
yet  not  concede  to  us  the  use  of  the  Pocomoke  river  ? 

It  was  not  my  purpose  to  go  into  details  or  show  you 
any  statistics  or  historical  facts  in  reference  to  this 
matter,  but  I  have  no  doubt  but  that  I  can  put  this  com- 
mittee in  possession  of  some  facts  that  cannot  only  be 
of  interest  to  this  committee,  but  will  enable  you  to 
-arrive  at  a  conclusion  in  this  case. 

Mr.  Chambers — I  would  not  mention  it  here  if  it  were 
not  already  known,  that  it  would  be  impossible  for  me  to 
consider  the  legal  aspect  of  anything,  for  the  simple  rea- 
son that  I  am  not  a  lawyer ;   but  as  a  business  man,  I 
believe  I  can  understand  something  of  the  equities  of 
this  case  that  lies  between  us,  and  therefore  I  shall  con- 
sider the  equities  that  lie  between  from  the  standpoint  I 
have  suggested.     He  said  that  he  did  not  understand 
how  it  was  that  the  arbitrators  or  framers  of  the  com- 
pact of  1785  could  not  ask  the  State  of  Maryland  to  cede 
concurrent  right  in  the  broad  waters  of  the  Potomac  and 
refuse  to  do  so  in  the  broad  waters  of  the  Pocomoke.     I 
will    tell   him.     Once   upon  a   time   there   was   a   line 
drawn   known    as    the   Scarborough*   line.     That    line 
was    known     to    have    extended    very    much     further 
in  the  territory  of  Maryland   than  any  line  since  has 
done;   and   it   was   found    upon    examination    during 
the  year  the  question  was  referred  to  the  arbitrators, 
1877— that  a  stone  has  been  planted  on  that  island  on 
the  side  next  to  the  Chesapeake  bay,  and  it  was  con- 
cluded that  that  stone  represented  the  line  drawn  by 
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Scarborough.  And  it  was  found  that  that  line  ran  from 
the  ocean  side  and  took  that  stone  and  went  up  the 
middle  thread  of  the  Potomac  river.  The  arbitrators 
came  to  the  conclusion  that  they  would  make  that  line 
the  jurisdictional  boundary  on  the  south  side  of  the  Po- 
tomac river,  and  gave  all  the  Potomac  river  to  the  State 
of  Maryland.  Andjthey  were  further  induced  to  do  so 
by  the  words  of  '  the  grant  given  by  King  James,  the 
First,  when  he  settled  all  that  portion  of  land  lying  from 
a  certain  land,  supposed  to  have  been  North  Carolina. 
They  held  that  all  the  fishing  rights  could  be  enjoyed 
by  both  States.  This  is  the  reason  Maryland  finds 
herself  enjoying  their  rights  not  conceded  to  Virginia. 
They  said  To  and  uot  Across,  and  they  put  that  line 
where  it  appeared  first.  They  held,  as  I  have  just  said, 
that  all  the  fishing  rights  could  be  enjoyed  by  both 
States.  And  again -there  were  three  lines  marked  off  on 
that  map,*  and  uot  one  crossed  that  sound  at  a  different 
place.  They^all  came  across  at  what  has  been  deter- 
mined as  Watkins  point.  In  order  to  settle  the  question 
on  that  point,  the  arbitrators  went  a  little  further  in 
1877 — they  went  to  the  middle  thread. 

Mr.  Hayes — Where  is  the  evidence  of  that  fact  ? 

Mr.  Chambers — The  gentleman  will  be  kind  enough 
to  allow  me  to  use  a  Yankee  privilege — answer  his 
question  by  asking  another. 

Mr.  Hayes — Very  well,  sir. 

Mr.  Chambers — Iywill  answer  the  gentleman's  question 
by  asking  him  another.  Why  is  it,  sir,  that  in  every 
change  in  arbitrators  Maryland  loses  a  part  of  her  ter- 
ritory f 
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Mr.  Hayes — You  speak  of  the  map  not  showing  any 
deviation  from  any  line  but  the  ones  that  cross  the 
Pocomoke  sound. 

Mr.  Chambers — All  these  cross  the  Pocomoke  sound 
at  Watkins  point. 

Mr.  Hayes — If  you  look  at  this  map  you  will  see  that 
this  original  line  would  give  exactly  what  we  are  asking 
for,  if  you  make  Watkins  point. 

Mr.  Chambers — You  only  want  us  to  give  you  from 
what  is  Watkins  point  to-day? 

Mr.  Hayes — Our  contention  is  that  Watts  island  is 
Watkins  point. 

Mr.  Chambers — That  would  not  give  you  anything 
worth  having,  more  than  you  have  now. 

Mr.  Hayes — I  say  that  our  original  contention  is  that 
Watkins  point  is  the  end  of  Watts  island. 

Mr.  Chambers — What  I  consider  as  Watkins  point  is 
set  down  by  the  arbitrators  of  1877.  This  is  the  Wat- 
kins point  that  must  be  received  as  the  Watkins  point 
because  of  the  three  lines  which  run  there,  stop  and 
depart  from  it.  Now,  of  course,  you  cannot  say  that 
you  only  ask  Virgiuia  to  give  you  the  old  charter  line, 
for  that  would  be  giving  you  but  very  little. 

Mr.  Ellegood — The  northern  end  of  Accomac  county. 

Mr.  Chambers — You  are  asking  for  the  whole  sound. 
You  asked  me  a  while  ago  where  I  got  the  evidence. 
We  are  talking  about  equity.  You  ask  us  to  let  you 
come  south  of  all  the  liues  that  have  existed  since  the 
foundation  of  the  country.  We  only  affirm  our  right  to 
go  north  of  the  boundary  line  of  the  Potomac,  because 
it  was  so  settled  forever.  Therein  lies  the  difference 
between  the  Pocomoke  river  and  the  Potomac. 
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Mr.  Miles — The  arbitrators  gave  it  to  you.  That  was, 
not  a  concession  from  Maryland. 

[At  this  point,  there  was  an  examination  of  the  chart 
and  the  lines  running  to  Watkins  point  were  pointed 
out  to  the  committee.] 

Resuming  his  argument,  in  conclusion: 

Mr.  Miles  said — You  claim  the  right  to  put  that  little 
point  down  to  Watts  island,  and  you  want  to  reopen  all 
this  arbitration. 

As  to  the  remainder  of  the  argument  pertaining  to 
the  Potomac,  that  is  out  of  the  question. 

Hon.  JAMES   E.   ELLEGOOD. 

Mr.  Chairman  and  Gentlemen  of  the  Joint  Committee: 
My  colleague  from  Dorchester  suggested  that  we  have 
appeared  iu  this  case  somewhat  in  the  aspect  of  advo- 
cates. If  each  and  every  one  of  us  appear  here  as 
advocates  it  will  be  very  hard  for  us  to  reach  a  verdict. 
I  have  tried  to  disabuse  my  mind  of  this  and  put  my- 
self in  the  position  of  a  juror  to  try  this  case,  although 
I  do  not  say  that  I  am  entirely  disinterested.  Let  us 
remember  that  while  we  are  here  as  citizens  of  different 
States,  we  are  also  citizens  of  the  United  States  and  are 
one  people,  uuited  socially,  politically  and  commercially. 
Therefore  let  us  approach  this  case  with  a  feeling  of 
brotherly  love  and  sentiment.  I  am  here,  of  course,  on 
the  part  of  Maryland,  trying  in  my  humble  way  to 
represent  what  we  think  is  right  in  law  and  equity. 

Now  my  learned  friend  from  Northumberland  (Mr^ 
Chambers)  said  that  my  colleague  from  Dorchester  put 
our  case  merely  upon  equitable  grounds.     He  said  the 
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chairman  of  our  committee  had  presented  itfin  its  legal 
aspect.  I  shall  endeavor  to  present  it  in  both  its|legal 
and  equitable  aspect  fully.  We  are  not  here  as  mendi- 
cants. Maryland  will  never  come  begging,  but  we  do 
come  here  in  a  spirit  of  amity  and  in  a  spirit  of  comity. 
We  are  all  here  in  a  spirit  of  comity,  I  doubt  not,  repre- 
senting our  sovereign  and  independent  State.  The 
Senator  from  Somerset  has  told  you  of  the  feeling  of 
the  people  of  that  county  in  regard  to  the  claim  they 
make  to  what  they  think  are  their  rights  in  the  Poco- 
moke,  and  of  which  they  are  temporarily  deprived. 

They  feel  that  they  are  being  deprived  of  an  ancient 
right,  and  therefore  feel  as  you  would  if  you  had  been  in 
possession  of  your  homestead  for  twenty  or  thirty  years 
and  had  been  ejected  therefrom  by  force.  It  may  be 
that  you  had  no  oyster  navy,  as  suggested  by  the  Sena- 
tor from  Accomac,  sufficient  to  deprive  these  people  of 
what  they  have  for  one  hundred  years  claimed  and  en- 
joyed as  a  right,  but  you  had  a  police  power  all  these 
years,  which  is  known  to  all  lawyers,  to  enforce  your 
rights,  if  rights  they  were,  and  drive  off  the  trespassers; 
but  this  had  not  been  enforced  up  to  the  boundary  line 
of  Virginia  long  before  1877.  It  will  hardly  be  admitted 
that  the  great  State  of  Virginia  was  not  able,  for 
lack  of  an  oyster  navy,  to  protect  her  territory  from 
invasion,  and  the  rights  of  her  citizens. 

Mr.  Chambers — Do  yon  think  the  police  power  could 
have  stood  anywhere  near  that  ground  during  the  cold 
weather  without  a  vessel  ?  This  question  I  would  like 
to  ask :  If  I  exercise  a  right,  that  is  to  say,  if  I  go  upon 
your  premises  and  I  do  something  that  which  redounds 
to  your  advantage,  does]the  exercise  of  that  right  give 
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me  more  or  less  privielge  to  continue  it  beyond  the  limit 
of  time  1 

Mr.  Ellegood — As  to  tbe  first  question,  I  will  say  that 
this  police  power  of  a  State  stands  everywhere  and 
guards  every  point;  it  is  omnipresent;  and  as  to  the 
second  part  of  the  interrogatory,  if  you  get  in  possession 
of  my  premises  and  hold  these  premises,  adversely  under 
a  claim  of  right,  without  molestation  or  objection  from 
me,  for  twenty  years,  you  hold  a  title  by  adverse  posses- 
sion. Black  and  Jenkins  laid  down  that  doctrine  in 
their  award,  as  applicable  to  States,  as  I  will  show 
further  on. 

Now  there  are  some  facts  in  this  case  which  both 
States  are  estopped  from  denying,  to  wit:  The  questions 
submitted  to  and  found  by  the  award  known  as  "Black 
and  Jenkins  Award."  I  will,  in  presenting  this  case, 
quote  quite  largely  from  that  document,  which  I  now 
hold. 

It  should  be  remembered  that  the  only  question  sub- 
mitted to  them  was  the  location  of  the  boundary  lines, 
and  no  rights  arising  under  the  compact  of  1785.  But  I 
want  to  show  from  this  award  how  the  original  terri- 
torial limits  of  Maryland,  as  prescribed  in  her  charter  of 
1632  to  Lord  Baltimore,  has  been  changed,  and  how  Vir- 
ginia to-day  holds  large  and  valuable  land  and  oyster 
territory  of  Maryland. 

A  very  large,  if  not  the  larger  part  of  the  oyster 
grounds  of  what  is  now  called  the  Pocomoke  sound, 
lies  within  the  charter  lines  of  Maryland,  together  with 
a  valuable  portion  of  Tangier  sound.  This  valuable 
land  and  water  territory,  Virginia  has  no  other  right  to 
than  the  right  of  posessio  pedis.     To  sustain   this  asset- 
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tion  I  will  quote  from  the  "Black  and  Jenkins  award," 
in  which  they  say:  "The  boundaries  of  Maryland  are 
described  in  the  charter,  beginning  at  Watkins  point 
and  running  due  east  to  the  sea,  up  the  shore  of  the 
Ocean  and  on  the  Delaware  bay  to  the  fourtieth  degree 
of  latitude;  thence  westward  along  that  degree  to  the 
longitude  of  the  head  water  of  the  Potomac;  thence 
southward  to  that  river,  and  by  it,  or  one  of  its  banks, 
to  Oinquack  on  the  Chesapeake,  and  from  Oinquack 
straight  across  the  bay  to  the  place  of  beginning. 
With  the  eastern  and  western  borders  we  have  nothing 
to  do.  Our  interest  in  the  description  of  the  Maryland 
line  begins  at  the  northwest  angle,  where  her  territory 
becomes  contiguous  to  that  of  Virginia. 

"The  line,  on  the  western  side,  has  been  run  and 
marked  along  its  whole  course,  and  at  both  termini,  ifl 
a  way  which  commands  the  acquiescence  of  both  States. 
No  question  is  raised  here  about  the  location  of  it. 
But  it  is  necessary  to  look  somewhat  narrowly  into  the 
call  for  it  which  the  charter  makes,  because  that  may 
influence  our  judgment  on  the  lines  which  run  from  the 
head  of  the  river  to  the  sea,  every  inch  of  which  is 
contested." 

(The  speaker  then  proceeded  to  read  from  page  8  of 
Black  and  Jenkins  Award.) 

"For  these  reasons  we  conclude  that  the  charter  line 
was  on  the  right  bank  of  the  Potomac,  where  the  high 
water  mark  is  impressed  upon  it,  and  that  line  follows 
the  bank  along  the  whole  course  of  the  river  from  its 
first  fountain  to  its  mouth,  and  Hisque  ad  locum  quendam 
appellatum  Oinquack.1  _,,. 
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"Where  is  the  place  called  Cinquack?  It  must  have 
had  a  certain  degree  of  importance  in  Smith's  time  as  a 
landing  place,  a  village  or  the  residence  of  some  aborig- 
inal chief.  But  there  is  now  no  visible  vestige  of  it. 
Even  its  name  has  perished  from  the  memory  of  living 
men.  Nevertheless,  the  place  where  it  once  was  can  be 
easily  found.  The  charter  describes  it  as  l  prope  fluminis 
astiumj  near  the  mouth  of  the  river;  and  Smith  has 
marked  it  on  his  map  about  six  miles  south  of  the  place 
where  the  river  joins  the  bay.  This  point  was  no  doubt 
chosen  as  the  terminus  of  the  long  river  line,  because 
it  wras  the  only  place  near  the  mouth  of  the  Potomac  on 
that  side,  to  which  Smith's  map  gave  a  name;  and  it 
furnished  one  among  many  circumstantial  proofs  that 
no  other  map  was  consulted  in  drafting  the  charter. 
Having  found  this  corner,  it  becomes  our  duty  to  trace 
the  lines  which  lead  us  thence  over  the  bay  and  across 
the  eastern  shore  to  the  sea." 

Now,  Mr.  Chairman,  Maryland's  right  under  a  strict 
letter  of  the  charter,  gives  us  to  a  point  six  miles  soutfy 
of  the  Potomac  river  and  to  high  water  mark. 

Mr.  Echols,  of  Virginia — I  would  like  to  ask  the  gen7 
tleman  a  question:  If  Maryland  possesses  the  territory 
of  the  Potomac  exclusively,  why  was  it  that  the  right  of 
fishing  was  granted  to  Virginia  in  common  with  Marvr 
land  ? 

Mr.  Ellegood — I  presume  it  was  done  in  a  spirit  ojf 
comity,  just  as  quarantine,  free  navigation  and  a  number 
of  other  rights  were  held  in  common  under  the  compact 
of  1785.  The  arbitrators  say  distinctly  that  the  line  to 
low  water  mark  is  not  the  charter  line,  but  that  it  goes 
to  high  water  on  the  right  (south)  bank  of  the  Potomac,, 
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The  arbitrators  proceed  to  show  how  Virginia  got 
possession  of  Maryland's  territory,  and  say  "Cinquack 
was  quietly  ignored  so  long  ago  that  no  recollection,  nor 
even  tradition,  exists  of  any  claim  of  Maryland  on  the 
bay  shore  below  the  Potomac.  When  the  compact  of 
1785  was  made,  Smith's  point,  precisely  at  the  mouth  of 
the  river  on  the  south  side,  was  assumed  by  both  States, 
to  be  the  starting  place  of  the  line  across  the  bay.  Nor 
does  the  line  now  run  from  Smith's  point,  per  lineam 
brerissimam  to  Watkins  point.  It  holds  a  course  far  north 
of  that,  so  as  to  strike  Sassafras  Hammock,  on  the 
western  shore  of  Smith's  island,  and  take  in  Virginia's 
old  possession  there.  It  reaches  Watkins  point  not  by 
the  one  straight  line  called  for  by  the  chart,  but  by  a 
broken  line,  or  rather  by  several  lines  uniting  at  angles 
more  or  less  sharp.  Before  we  explain  how  this  came 
about,  it  is  necessary  to  observe  some  facts  in  the  gen- 
eral history  of  the  Eastern  Shore  boundary. 

"While  the  situation  of  Watkins  point  at  the  month 
of  Pocomoke  was  not  doubted,  nobody  knew  where  the 
lines  running  to  and  from  it  would  go  or  what  natural 
objects  they  would  touch  in  their  course.  East  and 
west,  wherever  the  solitary  landmark  could  not  be  seen, 
a  search  for  the  boundary  was  mere  guess-work,  and 
some  of  the  conjectures  were  amazingly  wild.  The 
people  there  seem  to  have  had  none  of  that  ready  per- 
ception of  courses  and  distances  which  an  indian  pos- 
sesses intuitively  and  which  a  pioneer  of  the  present 
day  acquires  with  so  much  facility. 

"Almost  immediately  after  the  planting  of  the  Mary- 
land colony,  some  of  its  officers  claimed  jurisdiction  on 
the  Eastern   Shore,  nearly  twelve  miles  south  of  a  true 
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east  line  from  Watkins  point.  Sir  John  Harvey,  then 
Governor  and  Captain  General  of  Virginia,  with  the 
advice  of  the  council,  conceded  the  claim,  and  on  the 
14th  of  October,  1638,  issued  a  proclamation  declaring 
the  boundary  to  be  on  the  Anancock,  and  commanding 
the  inhabitants  of  his  colony  not  to  trade  with  the 
Indians  north  of  that  river.  We  discredit  the  allegation 
that  this  was  a  fraudulent  collusion  between  the 
Governor  of  Virginia  and  the  agents  of  the  Maryland 
proprietary.  It  was  a  mutual  mistake — a  very  gross  one 
to  be  sure — and  not  long  persisted  in.  It  serves  now 
only  to  show  how  loose  were  the  notions  of  that  time 
about  these  lines. 

"  Soon  after  this  (but  the  time  is  not  ascertained)  a 
similar  blunder  was  made  westward  of  Watkins  point. 
This  was  not  a  claim  by  Maryland  below  the  true  line, 
but  by  Virginia  above  it.  Smith's  island  lies  out  in  the 
Chesapeake  bay  quite  north  of  any  possible  line  called 
for  by  the  charter.  But  the  relative  situation  of  that 
island  being  misapprehended,  Virginia  took  quiet  and 
unopposed  possession  upon  it  and  holds  a  large  part  of 
it  to  this  day. 

"No  wilful  transgression  of  the  charter  boundary  took 
place  before  16G4.  Then  rose  Col.  Edmond  Scarbor- 
ough, the  king's  Surveyor-General  of  Virginia.  His 
remarkable  ability  and  boldness  made  him  a  power 
in  Virginia,  and  gave  him  great  mental  ascendency 
wherever  he  went.  He  had  no  respect  for  Lord  Balti- 
more's rights,  and,  when  he  could  not  fiud  an  excuse 
for  invading  them,  he  did  not  scruple  to  make  one.  At 
the  head  of  forty  horsemen,  for  pomp  and  safety,  he 
made  an  irruption  into  the  territory  of  Maryland,  pass- 
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ing  Watkins  point  and  penetrating  as  far  as  Monoakin, 
where  lie  arrested  the  officers  of  the  proprietary  and, 
harried  the  defenseless  people. 

"To  justify  this  proceeding  he  referred  to  an  act  of 
the  Grand  Assembly  of  Virginia  (passed  without  doubt 
by  his  influence),  which  declares  Watkins  point  to  be 
above  Monoakin,  authorizes  the  Surveyor-General  to 
make  publication  commanding  all  persons  south  of 
Watkins  point,  to  render  obedience  to  His  Majestyfs 
Government  of  Virginia,  and  requiring  Col.  Scarbor- 
ough, with  Mr.  John  Catlett  and  Mr.  John  Lawrence, 
or  one  of  them,  to  meet  the  Maryland  authorities,  upon 
due  notice,  (if  they  were  not  fully  convinced  of  their 
intrusions)  and  debate  and  determine  the  matter  with 
them.  Scarborough  did  none  of  these  things.  His  con- 
duct throughout  violated  the  Act  of  the  Virginia  Assem- 
bly as  grossly  as  it  violated  the  Maryland  charter. 

"To  vindicate  the  claim  for  a  boundary  as  high  up  as 
Manoakin,  he  put  in  his  own  affidavit  and  that  of  seven 
others,  that  the  place  described  in  Captain  Smith's  map 
for  Watkins  point,  was  not  at  the  Pocomoke  river  nor 
at  the  Annamessex,  but  as  far  above  the  small  spiral 
point  at  the.  mouth  of  the  latter  river  as  a  man  could 
see  in  a  clear  day,  and  that  the  Pocomoke  was  neve* 
called  or  known  by  the  name  of  Wighco.  This  was 
sworn  to  in  the  very  face  of  the  map  itself,  where  Wat- 
kins point  was  described  as  lying  on  the  Pocomoke?, 
and  where  the  Pocomoke  was  distinctly  named  the 
Wighco. 

"In  June,  16G4,  Charles  Calvert,  Lieutenant  Governor 
of  Maryland,  sent  Phillip,  the  Chancellor,  on  a  specia} 
mission   to   Sir   William   Berkeley,   then   Governor  of 
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Virginia,  to  demand  justice  upon  Scarborough  for  enter- 
ing the  Province  of  Maryland  in  a  hostile  manner,  for 
outraging  the  inhabitants  of  Annamessex  and  Mano- 
akin  by  blows  and  imprisonment,  for  attempting  to 
mark  a  boundary  thirty  miles  north  of  Watkins  point, 
and  for  publishing  a  proclamation  at  Manoakin  wholly 
unauthorized.  Col.  Scarborough  was  too  great  a  man 
to  be  punished,  but  his  acts  were  repudiated,  the  claim 
for  his  spurious  boundary  was  disavowed,  Watkins  point 
was  again  fully  acknowledged  to  be  where  it  always 
has  been,  and  so  the  land  had  rest  for  a  season. 

"But  the  quiet  time  did  not  last  long.  The  very  next 
year  we  find  Col.  Scarborough  on  the  east  side  of  the 
Pocomoke  north  of  the  boundary,  cutting  out  a  large 
body  of  Lord  Baltimore's  land,  and  dividing  it  by  sur- 
veys to  himself  and  his  friends.  The  necessity  was 
manifest  for  having  the  true  line  traced  and  marked  on 
the  ground  between  Watkins  point  and  the  sea.  To  do 
this,  Colonel  Scarborough  was  appointed  a  commissioner 
on  one  side,  and  Phillip  Calvert  on  the  other.  But 
instead  of  closing  the  controversy  as  their  respective 
constituents  intended,  their  work  was  done  so  imper- 
fectly that  it  has  been  a  principal  cause  of  error  and 
misunderstanding  ever  since." 

Now,  about  this  line: 

"Scarborough  may  have  known  that  he  was  not  on 
the  true  line,  but,  if  so,  he  kept  his  knowledge  to  him- 
self. It  is  very  certain  that  Calvert  had  full  faith  in  the 
correctness  of  his  work.  No  doubt  he  lived  and  died  in 
the  belief  that  the  marks  he  assisted  to  make  were  on  a 
due  east  line  from  the  westernmost  angle  of  Watkins 
point,    properly    so   called.     If  any   one   thinks   this   a 
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blunder  too  gross  to  be  credited,  let  him  remember  by 
whom  it  was  shared.  Herrman  and  all  subsequent 
map-maters  place  the  marks  on  the  straight  line  where 
Calvert  thought  it  was.  All  the  public  men  of  the 
colonies  had  the  same  opinion.  The  error  was  not  dis- 
covered, nor  even  suspected,  for  more  than  a  hundred 
years. 

"But  it  is  argued  that  the  call  of  the  charter  is  for  a 
straight  line;  that  they  did  ascertain  it  and  marked  a 
part  of  it;  that  their  judgment  being  conclusive,  the 
whole  line  is  established  as  certainly  as  if  it  had  been 
marked.  So  far  as  this  is  a  geometrical  proposition,  it 
is  undoubtedly  true.  But  mathematics  cannot  deter- 
mine this  case  against  law  and  equity. 

"Their  own  description  of  the  line  they  agreed  upon 
is  inconsistent  with  itself.  They  call  it  an  east  line 
from  Watkins  point,  and  give  it  an  outcome  by  a  course 
corresponding  with  Holston's  tree.  If  this  be  a  straight 
line,  how  shall  we  find  it  ?  If  we  begin  at  Watkins 
point  and  run  east  to  the  sea,  we  go  far  below  the 
marked  line ;  if  we  begin  at  the  marks  and  run  west  to 
the  bay,  we  reach  the  Annamessex,  which  is  equally 
wide  of  the  fixed  terminus  at  that  end.  Yet  by  one 
way  as  much  as  by  the  other,  we  follow  the  agreed  line 
of  the  commissioners.  We  reconcile  these  contradic- 
tions and  carry  out  the  whole  agreement,  if  we  run  the 
east  line  from  Watkins  point  until  it  begins  to  conflict 
with  the  marked  line,  and  from  there  to  the  Ocean  let 
the  marked  line  be  taken  as  the  exclusively  true  one. 

"  Plainly,  it  never  was  intended  by  the  commissioners 
or  anybody  else,  that  the  territory  west  of  the  Pocomoke 
should  be  divided  by  a  line  extending  westward  from 
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Holston's  to  the  mouth  of  the  Auuauiessex.  If  that 
was  the  technical  effect  of  the  agreement,  it  was  in- 
stantly repudiated  by  the  common  consent  of  both 
provinces.  Maryland  had  held  before  and  contiuued 
afterwards  to  hold  and  possess  all  the  territory  between 
the  Pocomoke  and  the  bay  down  to  the  latitude  of  Wat- 
kins  point,  granting  the  lands,  taxing  them  in  the  hands 
of  her  grautees,  aud  ruling  all  the  inhabitants  accord- 
ing to  her  laws  aud  customs.  Her  jurisdiction  was  not 
intermitted,  nor  auy  of  her  rights  suspended  for  a 
moment.  Virginia  never  expressed  a  suspicion  that  this 
possession  of  Maryland  was  inconsistent  with  anv  rio-ht 
of  hers  under  the  agreement.  Scarborough  himself 
acquiesced  in  it  to  the  day  of  his  death  as  a  true  con- 
struction of  his  covenant  with  Calvert. 

"Our  construction,  is  that  Virginia,  by  the  agreement 
and  her  undisturbed  occupancy,  has  an  undoubted  title 
to  the  land  east  of  the  Pocomoke,  as  far  north  as  the 
Scarborough  and  Calvert  line,  while  Maryland,  by  the 
charter,  and  by  her  continued  possession  under  it,  has  a 
perfect  right  to  the  territory  west  of  the  Pocomoke  and 
north  of  Watkins  point. 

"We  must  now  go  back  to  Smith's  island.  That 
island  is  clearly  north  of  the  charter  line,  and  all  the 
rights  which  Virginia  has  there  must  depend  on  the 
proofs  which  she  is  able  to  give  of  her  possession.  The 
commissioners,  agents,  and  counsel  on  both  sides  have 
with  infinite  labor,  collected  a  great  volume  of  evidence 
on  this  part  of  the  case,  and  discussed  it  at  much 
length." 

"It  is  necessary  to  observe  some  facts  in  the  general 
history  of  the  Eastern  Shore  boundary,"  etc.    They  then 
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proceed  to  the  Eastern  Shore.  The  line  from  Smith's 
point  per  lineam  hrevissimam  to  Watkins  point  holds  ai 
dourse  to  the  south,  but  the  arbitrators  interpolate  a 
riew  line  far  north  so  as  to  strike  Sassafras  hammock  on 
the  eastern  shore  of  Smith's  island  and  take  in  Virginia's 
old  possession  there.  They  had  reasons,  and  they  gave 
them  to  you,  why  they  put  the  line  there.  Something  has 
been  said  here  about  the  declarations  of  the  surveyor  to 
the  arbitrators,  but  you  are  not  going  to  let  the  recol- 
lection of  the  surveyor,  whatever  they  may  be,  come  in 
here  to  contradict  the  report.  I  do  not  care  for  the  old 
Scarborough  claim.  They  said  why  they  put  it  at  that 
place.  They  utterly  ignored  the  Scarborough  claim,  ex- 
cept to  give  adverse  criticism  of  him.  Black  and  Jen- 
kins locate  Watkins  point  where  it  is  now  on  the  chart. 
Then  the  charter  line  must  run  east  from  there  to  the 
Ocean.  If  yon  go  to  Holston's  tree,  you  go  several  miles 
south,  and  right  here  I  again  call  your  attention  to  pages 
18  and  19  of  Black  and  Jenkins  Award.  (This  is  given 
above.) 

The  arbitrators  having  thus  traced  and  interpolated 
numerous  lines  from  Smith's  point,  at  the  mouth  of  the 
Potomac,  to  the  Ocean  (instead  of  the  two  lines  of  the 
charter),  in  order  to  gratify  the  holdings  of  Virginia, 
they  apply  the  doctrine  of  adverse  possession  as  follows: 

"Usucaption,  prescription  or  the  acquisition  of  title 
founded  on  long  possession,  uninterrupted  and  undis- 
puted, is  made  a  rule  of  property  between  individuals 
by  the  law  of  nature  and  the  municipal  code  of  every 
civilized  country.  It  ought  to  take  place  between  inde- 
pendent States,  and,  according  to  all  authority,  it  does." 
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They  then  cite  Grotius,  Puffeudorf  and  other  authori- 
ties on  international  law.  And  on  the  application  of 
this  doctrine  to  the  case  before  them,  they  give  Virginia 
not  only  the  dry  land,  but  also  the  land  covered  by 
water,  as  you  will  see  from  the  following: 

"It  has  been  argued  with  great  force  and  ingenuity, 
that  a  title  resulting  merely  from  long  possession  can 
apply  only  to  the  ground,  which  the  claimant  has  had 
under  his  feet,  together  with  its  proper  appurtenances; 
that  a  river,  a  lake  or  a  bay,  is  land  covered  with  water; 
that  land  cannot  be  appurtenant  to  land;  that  therefore 
title  by  prescription  stops  at  the  shore.  But  this  is 
unsound,  because  the  water  in  such  a  case  is  not  claimed 
as  appurtenant  to  the  dry  land,  but  as  part  of  it.  One 
who  owns  land  to  a  river  owns  to  the  middle  of  the 
channel.  Upon  the  same  principle,  if  one  State  owns 
the  territory  on  both  sides,  the  whole  river  belongs  to 
her.  Nor  does  it  make  any  difference  how  large  or  how 
small  the  body  of  water  is.  The  Eomans  called  the 
Mediterranean  Mare  Nostrum,  because  her  territory 
surrounded  it  on  all  sides.  This  construction  applies 
with  equal  certainty  to  every  kind  of  title,  whether  it 
be  acquired  by  express  concession,  by  lawful  conquest, 
or  by  the  long  continuance  of  a  possession  which  at 
first  may  have  been  but  a  naked  trespass.  In  the  last 
case  the  silent  dereliction  of  the  previous  proprietor 
implies  a  grant  of  his  whole  right  as  fully  as  if  it  had 
been  given  by  solemn  treaty. 

"A  few  observations  upon  the  several  sections  of  this 
broken  line  which  we  adopt  in  place  of  the  straight  line 
of  the  charter,  will  suffice  to  apply  the  principles  we 
have  endeavored  to  set  forth. 
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*'  We  run  to  Sassafras  Hammock  and  from  that  to 
Horse  Hammock  because  we  cannot  in  any  other  pos- 
sible way  give  Virginia  the  part  of  Smith's  island  to 
which  she  shows  her  right  by  long  possession.  ! 

"  We  go  thence  to  the  middle  of  Tangier  sound,  and 
from  thence  downward  we  divide  Tangier  sound  equally 
between  the  two  States,  because  the  possession  of  Vir- 
ginia to  the  shore  is  proof  of  a  title  whose  proper  boun- 
dary is  the  middle  of  the  water.  We  give  Maryland  the 
other  half  of  the  sound  for  the  same  or  exactly  a  similar 
reason,  she  being  incontestibly  the  owner  of  the  dry 
land  on  the  opposite  shore.  ' 

"  The  south  line  dividing  the  waters  stops  where  it 
intersects  the  straight  line  from  Smith's  point  to  Wat- 
kins  point,  because  this  latter  is  the  charter  line,  as 
modified  by  the  compact,  and  Maryland  has  no  right 
south  of  it. 

"Prom  that  point  of  intersection  to  Watkins  point  we 
follow  the  straight  Hue  from  Smith's  point,  there  being 
no  possession  or  agreement  which  has  changed  it  since 
1785. 

"At  Watkins  point  the  charter  line  has  stood 
unchanged  since  1632,  and  the  call  for  a  due  east  line 
from  thence  must  be  followed  until  it  meets  the  middle 
thread  of  the  Pocomoke.  At  the  place  last  mentioned 
the  bouudary  turns  up  the  Pocomoke,  keeping  the 
middle  of  the  river  until  it  crosses  the  Calvert  and  Scar- 
borough line.  It  divides  the  river  that  far  because  the 
territory  on  one  side  belougs  to  Maryland  and  on  the 
other  to  Virginia." 

We  stop  to  call  attention  to  the  fact  that  these  arbi- 
trators,  speak   only   of   the   "Pocomoke,"   and   not   of 
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Pocomoke  sound,  as  "the  middle  thread  of  the  Poco- 
moke,"  turns  up  the  Pocomoke,  keeping  the  middle  af 
the  river,  etc. 

Now,  as  a  matter  of  fact,  there  are  several  lines  from 
the  point  where  they  leave  the  "due  east  line"  to,  the 
Pocomoke  river  at  Williams  point.  So  we  see  that;  the 
arbitrators  themselves  seem  to  look  on  the  sound  in  the 
same  light  as  a  river.  It  is  all  river  till  they  strike  the 
Scarborough  and  Calvert  line. 

To  make  this  presumption  the  stronger,  they  name 
specifically  the  "Tangier  Sound,"  but  nowhere  speak  of 
the  Pocomoke  sound.     We  proceed  with  the  award:    ;i; 

"From  the  angle  formed  by  the  Scarborough  and 
Calvert  line  with  the  line  last  described  through  the 
middle  of  the  Pocomoke,  the  boundary  follows  the 
marked  line  of  Scarborough  and  Calvert  to  the  seashore. 

"It  will  be  readily  perceived  that  we  have  no  faith  in 
any  straight  line  theory  which  conflicts  with  the  con- 
tracts of  the  parties,  or  gives  to  one  what  the  other  has 
peaceably  and  continuously  occupied  for  a  very  long 
time.  The  broken  line  which  we  have  adopted  is  vindi- 
cated by  certain  principles,  so  simple,  so  plain  and  so 
just,  that  we  are  compelled  to  adopt  them.  They  are 
briefly  as  follows : 

1.  So  far  as  the  original  charter  boundary  has  been 
uuiformly  observed  and  the  occupancy  of  both  has  con- 
formed thereto,  it  must  be  recognized  as  the  boundary 
still. 

'2.  Wherever  one  State  has  gone  over  the  charter  line, 
taken  territory,  which  originally  belonged  to  the  other, 
and  kept  it,  without  let  or  hindrance,  for  more  than 
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twenty  years,  the  boundary  must  now   be  so   run  as  to 
include  such  territory  within  the  State  that  has  it. 

3.  Where  any  compact  or  agreement  has  changed  the 
charter  line  at  a  particular  place,  so  as  to  make  a  new 
division  of  the  territory,  such  agreement  is  binding  if 
it  has  been  followed  by  a  corresponding  occupancy. 

4.  But  no  agreement  to  transfer  territory  or  change 
boundaries  can  count  for  anything  now,  if  the  actual 
possession  was  never  changed.  Continuing  occupancy 
of  the  granting  State  for  centuries,  is  conclusive  proof 
that,  the  agreement  was  extinguished  and  the  parties 
remitted  to  their  original  rights. 

5.  The  waters  are  divided  by  the  charter  line  where 
that  line  has  been  undisturbed  by  the  subsequent  acts 
of  the  parties;  but  where  acquisitions  have  been  made 
by  one  from  the  other,  of  territory  bounded  by  bays 
and  rivers,  such  acquisitions  extend  constructively  to 
the  middle  of  the  water. 

"Maryland  is  by  this  award  confined  everywhere 
within  the  original  limits  of  her  charter.  She  is  allowed 
to  go  to  it  nowhere,  except  on  the  short  line  running 
east  from  Watkins  point  to  the  middle  of  the  Poco- 
moke.  At  that  place  Virginia  never  crossed  the  charter 
to  make  a  claim.  What  territory  we  adjudge  to  Vir- 
ginia north  of  the  charter  line,  she  has  acquired  either 
by  compacts  fairly  made  or  else  by  a  long  and  fair 
possession.  Her  right  to  this  territory  so  acquired,  is 
as  good  as  if  the  aboriginal  charter  had  never  cut  it 
off  to  Lord  Baltimore.  We  have  nowhere  given  to  one 
of  these  States  anything  which  fairly  or  legally  belongs 
to  the  other;  but  in  dividing  the  land  and  the  waters,, 
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we   have   anxiously    observed    the    Bomau    rule,   suum 
cuiqtte  tribuere? 

Now  to  summarize:  Virginia  has  obtained  by  pos- 
session, from  Maryland,  all  the  territory  under  the 
waters  of  the  Potomac  river  between  low  and  high  water 
mark.  That  is  conceded  by  the  commissioners.  Mary- 
land has  given  to  Virginia,  by  her  carelessness  or  liber- 
ality, all  that  territory  from  Smith's  point  to  Oinquack. 
Maryland,  by  her  carelessness  or  liberality,  has  given  to 
Virginia  the  southern  end  of  Smith's  island  and  the 
northern  end  of  Accomac  County;  and  my  friend  from 
Accomac  (Mr.  Blackstone)  is  legislating  in  Virginia  to- 
day for  a  part  of  the  territory  of  Maryland,  and  no  doubt 
he  is  doing  it  more  ably  than  we  could,  but  not  to  the 
mutual  advantage  of  both  States,  as  we  desire  to  do. 

Now,  I  think  it  must  be  admitted  that  Virginia's  pos- 
sessory title  as  far  north  as  the  Scarborough  and  Cal- 
vert line  was  obtained  by  the  shrewd,  not  to  say 
unscrupulous,  manipulations  of  Scarborough,  and 
through  the  ignorance  of  proper  locations  on  the  part  of 
Calvert  and  the  citizens  of  Maryland. 

Scarborough  was  familiar  with  every  foot  of  the  terri- 
tory and  Calvert  was  not,  and  the  former  took  advan- 
tage of  his  superior  knowledge  and  also  of  Calvert's 
ignorance.  This  would  hardly  be  called  bona  fide  if  a 
personal  title  rested  on  it.  At  any  rate,  we  are  not 
demanding  a  recession  of  this  territory,  but  only  a  com- 
mon right  with  your  citizens  of  fishing  in  thePocomoke. 

Admitting  this  to  be  Virginia  territory,  we  claim  the 
right  on  two  grounds — first,  by  right  of  the  compact  of 
1785;  second,  by  a  prescriptive  right  of  long  standing, 
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based  on  the  fact  of  citizens  of  Maryland  having  caught 
oysters  uninterruptedly  for  seventy-five  years  or  more. 
And  just  here  we  will  say,  in  passing,  if  we  be  cor- 
rect in  the  fact,  that  Maryland  has  been  exercising  this 
ri^ht,  and  that  Virginia's  possession  of  the  oyster 
grounds  has  not  been  an  exclusive  possession,  but  has 
been  a  mixed  possession  with  Maryland,  then  the  con- 
clusions of  Black  and  Jenkins  are  not  wholly  correct. 

Now,  what  says  the  compact  1 

Take  the  5th,  6th,  7th  and  8th  articles: 

5th.  "All  merchant  vessels  (except  such  as  are  de- 
scribed in  the  fourth  article)  navigating  the  Potomack 
river  shall  enter  and  clear  at  some  naval  office  on  the 
said  river  in  one  or  both  States,  according  to  the  laws 
of  the  State  in  which  the  entry  is  made.  And  where 
any  vessel  shall  make  an  entry  in  both  States,  such 
vessel  shall  be  subject  to  tonnage  in  each  State,  only  in 
proportion  to  the  commodities  carried  to  or  taken  from 
such  State. 

6th.  "The  river  Potomack  shall  be  considered  as  a 
common  highway  for  the  purpose  of  navigation  and 
commerce  to  the  citizens  of  Virginia  and  Maryland  and 
of  the  United  States,  and  to  all  other  persons  in  amity 
with  the  said  States,  trading  to  or  from  Virginia  or 
Maryland. 

7th.  "The  citizens  of  each  State,  respectively,  shall 
have  full  property  in  the  shores  of  Potomack  river 
adjoining  their  lands,  with  all  emoluments  and  advan- 
tages thereto  belonging,  and  the  privilege  of  making 
and  carrying  out  wharves  and  other  improvements,  so 
as  not  to  obstruct  navigation  of  the  river;   but  the  right 
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of  fishing'  in  the  river  shall  be  common  to  and  equally 
enjoyed  by  the  citizens  of  both  States'. 

"Provided,  that  such  common  right  be  not  exercised  by 
the  citizens  of  the  one  State  to  the  hindrance  and  disturb- 
ance of  the  fisheries  on  the  shores  of  the  other  State;  and 
that  the  citizens  of  neither  State  shall  have  the  right  to 
fish  with  nets  or  seines  on  the  shores  of  the  other. 

8th.  "All  laws  and  regulations,  which  may  be  neces- 
sary for  the  preservation  of  fish  or  for  the  performance  of 
quarantine  in  the  Eiver  Potomac,  or  for  preserving  and 
keeping  open  the  channel  and  navigation  thereof,  or  the 
River  Pocomoke,  within  the  limits  of  Virginia,  by  pre- 
venting the  throwing  out  ballast,  or  giving  any  other 
obstruction  thereto,  shall  be  made  with  the  mutual  con- 
sent and  approbation  of  both  States." 

The  5th,  6th  and  7th  Articles  treat  only  of  the  Poto- 
mac, while  the  8th  treats  of  both  rivers.  The  7th  deals 
with  the  shores  or  riparian  rights  and  the  right  of  fish- 
ing in  the  Potomac. 

It  is  evident  that  shell  fishing  was  never  contem- 
plated, because  it  speaks  only  of  "fisheries  on  these 
shores,"  and  because  oysters  had  no  commercial  value, 
were  abundant,  and  were  hardly  considered  edible,  cer- 
tainly uot  a  table  delicacy;  yet  Maryland,  by  a  liberal 
interpretation,  is  prepared  to  concede  this  right  iu  the 
Potomac.  Shall  Virginia  be  less  liberal  when  we  come 
to  the  8th  section,  merely  because  there  is  no  express 
grant;  will  you  be  less  liberal  than  your  ancestors,  who 
for  generations  have  admitted  the  right  in  the  Pocb- 
moke  and  have  exercised  it  in  common  with  the  citizens 
of  Maryland;  will  you  be  less  liberal  than  the  Court  of 
Appeals  in  its  interpretation? 
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It  has  been  contended  before  this  committee  that  the 
"  laws  for  preservation  of  fish  and  performance  of 
quarantine"  applies  exclusively  to  the  Potomac  river, 
and  that  only  those,  the  "the  keeping  open  of  the 
channel  and  navigation,"  includes  both  the  Potomac 
and  Pocomoke;  that  "the  mutual  consent  and  appro- 
bation of  both  States"  has  nothing  to  do  with  fish  and 
quarantine  in  the  Pocomoke.  It  is  hard  to  believe  in 
such  a  strained  construction.  It  seems  very  odd  to  sup- 
pose that  the  two  States  were  so  much  concerned  about 
the  channel  and  navigation  of  the  Pocomoke,  and  cared 
so  little  about  quarantine  on  it,  or  the  preservation  of 
the  health  of  their  respective  citizens;  besides,  quaran- 
tine and  navigation  are  so  intimately  connected  that  we 
naturally  associate  them  in  our  thought.  Mutual  regu- 
lation of  quarantine  and  navigation  for  the  Potomac, 
but  navigation  alone  for  the  Pocomoke!  What  reason 
can  there  be  for  this? 

It  will  not  be  denied  that  if  the  "performance  of  quar- 
antine" applies  to  the  Pocomoke,  so  does  "the  preserva- 
tion of  fish,"  for  those,  two  subjects  are  in  the  same 
clause,  and  if  the  "preservation  of  fish"  applies  to  "the 
Pocomoke"  and  if  the  fishing  includes  oyster  fishing, 
then  Maryland  has  rights  iu  the  Pocomoke  river  "within 
the  limits  of  Virginia";  if  fishing  does  not  include  oyster 
fishing,  then  Virginia  has  no  oyster  rights  in  the  Poto- 
mac: This  is  the  dilemma  in  which  Virginia  finds  her- 
self.    Which  horn  will  she  take  ? 

It  is  also  contended  by  the  learned  Senator  from  Acco- 
mac  that  Pocomoke  sound,  as  now  called,  was  never 
known  as  a  river.  We  think  it  has  been  demonstrated 
to  this  committee  that  it  was    so   regarded    by   John 
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Smith,  and  so  laid  down  on  his  map,  and  the  Messrs. 
Black  and  Jenkins  so  regarded  it.  If  it  was  not  so 
known  or  called,  then  the  eighth  article,  as  to  the 
"Biver  Pocomoke  within  the  limits  of  Virginia,"  is 
a  delusion  and  a  snare,  for  there  would  be  no  such 
river  "within  the  limits  of  Virginia;"  and  there  are  no 
oysters  in  the  Pocomoke  river  as  now  contended  for, 
beginning  at  Williams  point;  there  would  be  no  "chan- 
nel and  navigation"  of  that  river  "within  the  limits  of 
Virginia,"  to  keep  open.  Whereas,  placing  Watkins 
point  just  where  Black  and  Jenkins  place  it,  at  Cedar 
straits,  and  running  the  charter  line  east  to  the  Ocean, 
would  leave  the  southern  end  of  Pocomoke  sound  (or 
river,  as  we  say)  exclusively  within  Virginia. 

One  hundred  years  ago  there  were  no  coast  surveys, 
in  which  every  nook,  corner  and  water  inlet  were  sur- 
veyed, sounded  and  platted;  people  were  not  so  careful 
in  the  use  of  specific  terms  in  speaking  of  the  waters, 
and  the  more  so  when  there  were  no  need  of  these 
details;  again,  the  Pocomoke  sound  has  but  one  channel 
and  but  one  mouth,  that  at  Watts  island.  It  might  be 
termed  a  river  with  its  banks  submerged,  as  all  parts  of 
it  away  from  the  channel  is  very  shallow.  We  should 
also  call  to  mind  that  the  framers  of  that  compact  knew 
that  the  charter  line  ran  east  from  Watkins  point  to  the 
Ocean,  and  that  they  must  have  known  that  the  "River 
Pocomoke,  within  the  limits  of  Virginia"  would  lie 
south  of  that  line,  which  we  find  on  the  map  to  be  the 
Pocomoke  sound,  and  therefore  must  have  given  the 
name  river  to  that  body  of  water.  They  were  not  set- 
tling boundary  lines,  but  agreeing  on  common  rights, 
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and    must   have    meant  something   intelligible   by   the 
"River  Pocomoke  within  the  limits  of  Virginia." 

Now  then,  if  Pocomoke  sound  was  not  regarded  as 
Pocomoke  river,  that  8th  section  is  meaningless;  but,  if 
it  was  regarded  as  the  river,  then  the  common  right  to 
the  waters  of  the  Pocomoke  sound  or  river,  whichever 
you  please  to  have  it,  is  still  intact,  and  Maryland  and 
Virginia,  by  any  interpretation,  must  have  common 
rights  in  these  waters.  Nearly  east  on  this  map  (point- 
ing to  the  chart)  is  a  long  strip  of  Pocomoke  soimd. 
The  strip  runs  away  up  to  Williams  point.  Certainly 
Virginia  did  not  mean  to  legislate,  in  the  main,  up  the 
Pocomoke  river  and  leave  all  the  sound  out.  What  was 
the  good  of  going  up  to  Williams  point  and  saying, 
"keeping  open  the  channel  and  navigation  thereof,  of 
the  River  Pocomoke,  within  the  limits  of  Virginia,  by 
the  preventing  the  throwing  out  ballast,"  etc.?  They 
must  have  meant,  when  they  spoke  of  the  River  Poco- 
moke, what  is  now  meant  when  we  call  it  Pocomoke 
sound. 

Let*  me  again  try  to  summarize:  Virginia  got  no 
right,  except  by  possession,  in  what  is  now  called  Poco- 
moke sound,  and  also  Tangier  sound,  and  she  has  got 
a  part  of  Accomac  county,  which  under  the  charter 
belongs  to  Maryland.  She  has  a  part  of  Smith's  island 
that  belongs  to  Maryland.  She  has  got  from  Maryland, 
by  a  liberal  interpretation  on  the  part  of  Maryland  of 
that  compact,  the  common  right  to  oyster  in  Potomac 
river. 

That  compact  was  made  in  1785,  and  takiug  all  the 
facts  into  consideration,  would  it  be  fair  for  Virginia 
to  assert  her  exclusive  rights  in  the  face  of  all  these 
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circumstances  ?  By  common  consent  and  user,  for 
generations,  reinforced  by  an  opinion  from  the  highest 
court  of  Virginia,  Maryland  has  a  common  right  in  the 
Pocomoke  sound  or  river  to  catch  oysters  and  fish. 
Don't  you  think  that  the  opinion  of  your  Court  of 
Appeals  ought  to  have  some  weight,  when  it  is  conceded 
that  your  court  has  said  so?  We  claim  the  right  by  the 
compact,  and  we  claim  it  as  an  easement,  established  by 
ah  uninterrupted  user  from  a  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary. 

Mr.  Blackstone — I  do  not  concede  that  you  have 
taken  them  from  the  Pocomoke  sound. 

Mr.  Ellegood — The  Pocomoke  river,  as  you  call  it, 
has  no  oysters  in  it,  and  therefore  the  opinion  would  be 
meaningless;  and  if  we  have  taken  oysters  at  all,  it 
must  have  been  in  the  sound,  as  we  could  not  have 
taken  them  in  the  river,  there  being  none. 

Mr.  Hayes — If  your  contention  is  right,  why  would 
you,  in  the  compact  of  1785,  define  the  Pocomoke  river 
in  the  language  you  do? 

Mr.  Blackstone — I  will  tell  you  why.  I  agree  that  it 
is  a  matter  that  cannot  be  gone  into.  Our  claim  is  that 
the  Virginia  and  Maryland  line  runs  up  to  back  of 
Shelltown. 

Mr.  Ellegood — By  our  acquiescence  you  claim  to  have 
all  east  and  south  of  that  line.  (Pointing  to  the  chart.) 
You  claim  our  waters — valuable  waters — as  your  own 
exclusive  territory,  ouly  by  the  right  of  possession.  We 
say  we  do  not  come  as  mendicants,  but  we  do  stand 
upon  our  rights  as  a  sovereign  State.  We  have  come  to 
Virginia  and  you  have  taken  us  by  the  right  hand.  You 
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have  given  us  your  good  fellowship,  aud  we  shall  go 
away  from  here  with  the  kindest  sentiment,  whatever 
your  verdict  may  be.  I  ask  yon,  in  conclusion,  can  you 
deny  these  rights  to  your  fellow-citizens,  notwithstand- 
ing, as  I  said  yesterday,  the  waters  of  the  Pocomoke 
divide  us?  We  are  one  people,  and  the  citizens  of  Mary- 
land have  the  kindest  feeling  for  the  people  of  Virginia. 
I  cannot,  like  some  of  my  colleagues,  claim  a  Virginia 
ancestry.  But  I  am  an  Eastern  Shore  man.  When  you 
go  to  your  Legislature,  tell  them  that  the  people  of  the 
two  States  have  been  living  together  like  brothers,  and  I 
believe  that  Maryland,  by  her  past,  and  by  her  history, 
will  concede  that  there  ought  to  be  a  common  right  of 
fishery  in  the  Pocomoke  sound.  We  think  we  have  the 
same  rights  you  have  in  the  Pocomoke  sound;  but,  what- 
ever your  verdict  will  be,  I  will  ever  entertain  the 
highest  admiration  for  you,  and  will  say  to  each  one  of 
yon,  just  come  over  to  my  home  on  the  Eastern  Shore 
and  I  will  give  yon  all  the  oysters  you  want,  and  if 
you  are  not  a  married  man,  will  do  my  best,  to  get  you  a 
good  Eastern  Shore  wife. 


Hygeia  Hotel,  July  19th,  1892. 
Remarks  of   Hon.   Benjamin   Chambers, 

OF    VIRGINIA. 

Mr.  Chairman  and  Gentlemen  of  the  Committee: — I 
have  been  charmed  with  the  presentation  of  this  case 
which  has  just  been  made  by  the  gentleman  from  Mary- 
land (Mr.  Ellegood).  First,  we  had  the  Senator  from 
Baltimore,  (Mr.  Hayes)  to  tell  us  of  the  legal  phases ;  and 
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next  the  geutleman  from  Dorchester,  (Mr.  Miles)  who 
asked  that  we  grant  what  is  asked  by  the  State  of  Mary- 
land on  account  of  the  equity  that  existed.  Lastly,  we 
have  an  able  presentation  of  the  records  in  the  case. 
During  his  argument  I  was  struck  with  the  facility  with 
which  he  got  tied  up  to  the  argument  and  then  would 
untie  and  get  loose  from  it  whenever  it  suited  his  case. 
He  did  it  with  extraordinary  facility  when  he  weut  his 
way,  and  when  he  struck  upon  a  point  that  exactly 
pleased  his  case,  he  took  a  knife  and  cut  the  Gordion  knot 
without  feeling  it. 

Now  as  to  the  legal  aspect  of  the  case  as  presented 
by  the  gentleman  from  Baltimore.  I  will  just  turn  over 
here.  I  will  not  read  all  that  Black  and  Jenkins  have 
said,  as  I  think  every  man  in  this  body  should  be  familiar 
with  it,  so  much  did  the  gentleman  from  Wicomico  (Mr. 
Ellegood)  give  us  upon  the  subject. 

We  all  agreed  that  Watkins  point  was  where  all  three 
lines  touched  up  there. 

After  coming  along  through  these  (pointing  to  the 
chart),  we  must  hold  that  the  middle  thread  of  the  river 
was  the  natural  and  legal  boundary.  Now  I  direct  your 
attention  to  the  22d  page:  "We  run  to  Sassafras  Ham- 
mock and  from  that  to  Horse  Hammock,  because  we 
cannot  in  any  other  possible  way  give  Virginia  the  part 
of  Smith's  island  to  which  she  shows  her  right  by  long 
possession. 

"We  go  then  to  the  middle  of  Tangier  sound,  and 
from  thence  downward  we  divide  Tangier  souud  equally 
between  the  two  States,  because  the  possession  of  Vir- 
ginia to  the  shore  is  proof  of  a  title  whose  proper  boun- 
dary is  the  middle  of  the  water." 
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!Now,  if  you  state  that  we  accorded  to  yon  a  fine  per- 
pendicular line,  and  that  is  the  line  (pointing  to  chart), 
the  line  which  we  refer  to  is  the  boundary  line.  , 

On  page  26  we  find  our  title ;  it  says : 

"The  south  line  dividing  the  waters  stops  where  'it 
intersects  the  straight  line  from  Smith's  point  to  Wat- 
kins  point,  because  this  latter  is  the  charter  line,  as  modi- 
fied by  the  compact,  and  Maryland  has  no  right  south  of 
it."     Bear  in  mind,  "Maryland  has  no  right  south  of  it." 

There  is  the  legal  finding  of  the  arbitrators  so 
brilliantly  quoted  by  the  gentleman  from  Wicomico, 
"Maryland  has  no  rights,"  and,  therefore,  there  is  no 
possible  means  whereby  the  gentleman  from  Baltimore 
(Mr.  Hayes)  could  have  hoped  to  draw  a  legal  right 
below  the  point  where  the  three  lines  meet  at  Watkins 
point,  in  the  face  of  the  statement  of  the  arbitrators 
that  Maryland  has  no  rights.  I  put  the  emphasis  where 
it  suits  my  case,  and  the  gentleman  from  Wicomico  did 
likewise.  One  more  word  from  this  report.  I  will  now 
read  from  the  dissenting  opinion  of  Mr.  Black,  found 
upon  the  85th  page : 

"It  is  certain  that  there  was  no  ground  for  believing 
that  Cedar  straits  was  the  charter  Watkins  point,  or  siiqh 
judgments  never  would  have  been  rendered  by  the 
Maryland  Courts  with  such  lawyers  defending.  It  w^s 
shown  clearly  before  us  that  Maryland  never  had  exer- 
cised exclusive  jurisdiction  over  any  portion  of  the 
waters  of  Tangier  sound  south  of  the  line  of  Calvert 
and  Scarborough  at  Watkins  point,  claimed  by  Virginia, 
and  that  she  not  only  never  exercised  exclusive  jurisdic- 
tion over  any  portion  of  the  waters  of  Pocomoke   bay, 
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but  that  Virginia  repeatedly  asserted  her  right  of  sov- 
ereignty over  the  whole  of  the  bay  of  Pocornoke ;  she 
established  police  and  revenue  regulations  over  it,  and 
a  citizen  of  Maryland  was  killed  in  an  affray  originating 
in  the  effort  of  Virginia  officials  to  enforce  a  very  rigor- 
ous construction  of  the  Virginia  laws  over  tlie  right  of 
oysteriug  in  the  bay." 

These  facts,  cited  in  this  part  of  Mr.  Black's  opinion, 
coincide  with  the  two  other  arbitrators. 

In  the  one  case,  Mr.  Black  said,  they  did  not  exercise 
it,  and,  if  they  attempted  to  exercise  it,  they  met  with 
'the  opposition  of  Virginia.  There  I  leave  the  legal 
part  of  the  case  and  ask  some  of  the  other  gentlemen 
from  Maryland  to  establish  it  better  than  the  Senator 
from  Baltimore  (Mr.  Hayes)  has  done. 

Now,  sir,  the  equity.  All  the  equities  which  the  gen- 
tleman from  Dorchester  claimed  were  upon  the  side  of 
Maryland.     I  ask,  where  comes  the  equity? 

The  gentleman  from  Wicomico  used  not  a  single 
argument  to  find  it  in  the  Potomac.  I  repeat  what  I 
said:  "We  are  not  indebted  to  Maryland  for  any  con- 
cessions in  that  river,"  and  now  I  will  proceed  to  show 
that  we  are  not  so  indebted,  and  that  the  gentleman 
from  Wicomico  has  not  brought  anything  against  our 
argument.  He  says  that  Maryland  gave  out  of  her 
generosity.  I  am  not  going  to  claim  that  there  existed 
any  generosity  on  the  part  of  Virginia  in  acquiring  any 
one  of  her  valuable  possessions.  What  was  gotten  by 
Virginia  was  gotten  by  reason  of  the  fact  that  it  was 
proper  to  make  the  award  in  the  manner  it  was  made. 
I  am  not  going  to  accord  that  Virginia,  by  her  gen- 
erosity, gave  to  Maryland  anything.     And  all  the  lines 
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and  routes  by  which  the  gentleman  finally  arrived  at 
the  position  he  took  as  regards  the  whole  of  the  Potomac 
river  between  Maryland  and  Virginia. 

I  will  read  from  the  6th  page  of  the  award  of  1877: 
"The  State  of  Virginia,  therefore,  through  her  commis- 
sioners and  other  public  authorities,  adhered  for  many 
years  to  her  claim  for  a  boundary  on  the  left  bank  of  the 
Potomac.  But  the  gentleman  who  represented  her 
before  us  expressed  with  great  candor  their  own  opinion 
that  a  true  interpretation  of  the  King's  concession,  would 
divide  the  river  between  the  States  by  a  line  running  in 
the  middle  of  it.  This  latter  view  they  urged  upon  us 
with  all  proper  earnestness,  and  it  was  opposed  with 
equal  zeal  by  the  counsel  for  Maryland,  who  contended 
that  the  whole  river  was  within  the  limits  of  the  grant 
to  Lord  Baltimore." 

A  little  further  on  it  is  found,  and  I  think  the  gentle- 
man from  Wicomico  will  learn  that  these  lines  mean 
possibly  that  the  middle  thread  of  all  waters  is  the 
proper  boundary. 

"  When  a#river  is  called  for  as  a  boundary  between 
two  adjacent  territories  (whether  private  property  or 
public  domains),  the  line  runs  along  the  middle  thread 
of  the  river.  A  concession  of  lands  to  a  stream  does  not 
stop  at  one  bank  or  cross  over  to  the  other,  but  finds  its 
limit  midway  between  them." 

If  you  will  remember,  I  spoke  of  the  little  word  to  in 
the  Potmac  river.  To  said  waters.  That  is  the  theory 
upon  which  all  the  theory  of  this  whole  arbitration  pro- 
ceeds. "But  a  river  may  be  included  or  excluded,  if  the 
parties  choose  to  have  it  so."     Now  when  the  compact 


83 


of  1785  was  entered  into,  "the  middle  thread"  was  used. 
Now  the  arbitrators  take  from  Virginia  just  exactly  one- 
half. 

It  was  in  return  for  the  one-half  taken  by  the  arbitra- 
tors from  Virginia ;  hence  there  is  no  application,  aud 
there  is  no  equitable  right  which  the  other  side  can  use 
against  it,  or  in  requiring  us  to  give  up  a  most  valuable 
right.  Now  that  seems  to  me  to  be  a  simple  proposi- 
tion— that  we  gave  as  much  as  we  got." 

Now,  if  we  cut  loose  from  all  these  rights,  and  if  we  do 
not  recognize  that  Watkins  point  is  the  only  place  where 
Maryland  has  any  rights,  and  if  we  cut  loose  from  the 
compact  of  1785,  and  say  we  are  indebted  to  Maryland 
for  the  concession  of  concurrent  rights,  then  we  will  all 
be  where  the  arbitrators  were — at  sea  without  rudder  or 
anchor,  or  sail  to  guide  us  anywhere.  There  must  be  a 
Starting  point.  Take  Watkins  point.  Virginia  got  it 
because  it  was  right.  We  came  to  make  up  an  honest 
case,  and,  therefore,  I  reiterate  that  there  is  not  a 
particle  of  equity  to  be  found.  I  admit  that  the  gentle- 
man from  Wicomico  made  a  long  and  splendid  talk. 
He  did  what  lawyers  always  do.  He  went  all  around 
and  shot  shy  of  the  main  point.  I  put  a  little  line  of 
Scarborough  at  him  and  he  took  almost  an  hour  to  meet 
that  little  of  Scarborough  which  I  put  in  my  remarks. 

There  is  something  in  Scarborough.  Let  us  look  at 
it.  I  will  have  to  go  back  to  find  it.  I  will  simply  refer 
to  one  thing  here,  which  shows,  if  I  can  ever  get  it  up 
again.  It  shows  that  they  went  up  there  and  gave  that 
corrected  line  because  there  was  no  other  way  to  give 
Virginia  what  she  was  entitled  to  on  Smith's  island  by 
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possession,  etc.,  as  referred  to  on  page  18  of  the  award. 
I  cannot  find  it,  but  you  all  agree  that  it  is  there. 

Mr.  Ellegood — That  is  all  right;  go  ahead. 

Mr.  Chambers — Xow  as  to  possession.  We  went  up 
there  and  got  what  we  were  entitled  to.  After  they 
had  settled  that  they  went  out  in  the  middle  of  Tangier 
sound.  Why  did  they  stop  when  they  got  to  the  mid- 
die  of  it?  Because  the  middle  thread  of  every  river 
ought  to  be  the  dividing  line  between  the  parties  lying 
on  either  side.  Now  what  did  they  do?  They  went 
down  until  they  struck  that  charter  line,  and  then  they 
went  down  to  Watkins  point,  and  then  proceeded  to  the 
eastern  thread  of  Pocomoke  sound  and  started  up  it. 
The  reason  why  they  did  not  have  concurrent  rights  in 
Pocomoke,  as  well  as  the  Potomac,  was  because  the 
middle  thread  was  the  legal  dividing  line.  The  reason 
they  did  not  speak  of  reaffirming  anything  concerning 
the  right  of  fishery,  was  simply  because  it  was  not  there 
to  reaffirm  and  never  had  been  there.  Now  I  have 
reached  a  conclusion  in  my  argument  which  I  desire 
the  whole  of  the  Committee  to  know,  and  it  is  this: 
There  was  never  any  concurrent  right  in  the  Pocomoke. 

Mr.  Sterling — You  say  there  never  was  any  concur- 
rent right  in  the  Pocomoke  ? 

Mr.  Chambers — I  do. 

Mr.  Sterling — Why,  it  has  been  in  our  possession  for 
one  hundred  years. 

THE    RIGHTS   OF    POSSESSION. 

Mr.  Chambers — Now,  as  to  the  rights  of  possession. 
The  gentleman  from  Wicomico  (Mr.  Ellegood)  never 
pointed  out  any  place  in  that  award  where  the  right  to 
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go  down  in  the  Ocean  or  river,  or  anywhere  else,  was 
held  by  possession.  In  this  connection  I  will  refer  you 
to  the  Bering-  Sea  trouble  now  going  on,  and  call  to 
your  attention  the  modus  vivendi.  That  is  my  idea, 
and  you  have  not  produced  a  single  instance  where  the 
right  of  possession  prevails  in  a  case  of  this  sort.  But 
I  have  shown  you  in  this  book  (Black-Jenkins  award) 
on  the  85th  page,  where  effort  was  constantly  made  to 
prevent  the  citizens  of  Maryland  from  trespassing  upon 
Virginia  waters. 

That  is  the  answer  to  your  proposition  to  the  long 
argument  aliunde,  as  the  Speaker  said,  that  was  made  at 
Piney  point.  I  hope  that  the  honorable  gentleman  who 
asked  me  a  question  last  night  is  convinced  by  the  argu- 
ment that  Virginia  got  her  rights  and  no  more;  that 
there  was  no  concession  and  no  gift,  and  there  vanishes 
in  thin  air  the  equity  you  speak  of. 

And  in  conclusion,  Mr.  Chairman,  I  will  say,  I  wish 
that  we  could  wipe  out  all  the  lines  and  stand  alone  as 
a  single  State,  and  all  be  citizens  of  one  single  Com- 
monwealth. But  it  cannot  be  done  so  long  as  the  great 
superstructure  of  States  that  form  the  Union  must  be 
retained.  But  the  separate  sovereignties  must  be  main- 
tained and  lines  must  be  drawn  which  say  "  Thus  far 
thou  shalt  go  and  no  farther.'' 

Mr.  Ellegood — Mr.  Chairman,  I  simply  venture  to  say 
that  I  hope  that,  if  we  cannot  arrive  at  an  amicable 
conclusion  in  this  conference  between  these  committees, 
the  best  of  feeling  will  ever  exist  between  the  people  of 
Commonwealth  of  Maryland  and  the  people  of  the 
Commonwealth  of  Virginia. 
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Mr.  Chairman — The  case  for  Maryland  has  been  so 
fully  covered  and  the  arguments  sustaining  the  same 
have  been  so  clearly  and  forcibly  put  by  my  colleagues 
who  have  preceded  me  that  but  little  is  left  for  me  to  say 
on  the  subject.  I  can  do  but  little  more  than  repeat  and 
emphasize  the  points  already  made. 

I  beg  the  Joint  Committee  to  bear  in  mind  the  fact 
that  we  are  not  here  to  try  as  judges  naked  questions  of 
law,  nor  are  we  here  as  an  impartial  jury  to  inquire  about 
facts.  But  we  are  here  as  the  representatives  of  two 
sister  Commonwealths  (sovereign  in  everything  which 
pertains  to  the  issues  between  us)  to  consider  and  settle 
all  differences. 

As  such  representatives,  we  are  doubtless  embarrassed 
with  the  prejudices  which  are  behind  us  in  our  respec- 
tive States,  and  will  probably  find  it  difficult  to  meet 
the  questions  involved  with  the  same  unbiased  fairness 
that  persons  less  interested  could  do.  But  I  beg  the 
committee  to  divest  themselves  as  far  as  possible  of  such 
prejudices  and  bring  to  the  consideration  of  the  qnes: 
tions  such  cool  and  unbiased  judgment  as  becomes 
actual  disinterested  arbitrators,  and  such  a  desire  for 
amity  and  comity  as  the  close  relations  heretofore  and 
now  existing  between  the  sister  States  seem  to  demand. 

Maryland  is  not  here  asking  anything  from  Virginia 
which  she  has  not  a  right  to  demand  and  which  is  not 
more  than  warranted  by  concessions  already  made. 

Nor  is  Maryland  the  only  asking  party.  Virginia 
wants  further  concessions  from  Maryland,  and  there  are 
privileges  to  be  given  as  well  as  taken.  The  only  thing 
which  Maryland   now  asks  of  Virginia,   which  is  not 
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conceded  to  be  as  advantageous  to  the  one  Slate  as  to 
the  other,  is  the  right  of  common  fishery  in  the  waters 
of  the  Pocomoke,  which  for  over  one  hundred  years 
prior  to  1884,  was  enjoyed  in  common  by  the  citizens  of 
Maryland  and  Virginia,  residing  in  Somerset  and  Acco- 
mac  counties,  and  whether  Maryland  has  or  not  the 
right  to  demand  this  as  a  legal  proposition,  which  is 
claimed  to  be  unimpaired,  she  has,  in  consideration  of 
her  enormous  grants  to  Virginia,  the  right  to  expect  its 
concession  by  that  State. 

If  the  committee  will  indulge  me  by  lookiug  at  the 
chart  (which  I  now  present),  it  will  be  seen  that  the 
citizens  of  Virginia,  under  the  compact  of  1785,  are 
enjoying  the  right  of  taking  oysters  in  about  480 
square  miles  of  the  Potomac  (unquestionably  within  the 
limits  of  Maryland),  whilst  we  are  only  asking  for  our 
citizens,  under  the  same  compact,  similar  privileges  in 
about  ninety  square  miles  of  the  Pocomoke;  and, 
besides  this,  Virginia  has,  under  the  award  of  Black  and 
Jenkins,  more  than  twice  480  square  miles  of  water  and 
land  rightfully  belonging  to  Maryland  under  the  charter 
to  Lord  Baltimore,  but  which  she  has  quietly  permitted 
Virginia  to  enjoy  until  a  title  to  the  same  by  prescrip- 
tion seems  to  have  been  acquired  by  that  State,  as  so 
declared  by  the  Black  and  Jenkins  award. 

(Here  the  chart  was  exhibited  and  examined.) 

For  all  this  Maryland  has  had  no  return,  yet  it  has 
been  claimed  that  Virginia  is  not  indebted  to  Maryland 
for  concessions  made. 

Under  the  compact  of  1785,  properly  understood  and 
interpreted,   the  right  of  fishing  in  the  Pocomoke  was 
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secured   to   the   citizens   of  Maryland,  and  can  not  in 
equity  and  fairness,  nor  legally,  be  withheld. 

The  claim  that  the  Pocomoke  river  referred  to  in  the 
compact  does  not  include  what  is  now  known  as 
Pocomoke  sound,  is  refuted  by  the  compact  itself,  which 
provides  for  "laws  and  regulations  necessary  for  keep- 
ing open  the  channel,  the  erection  of  light-houses, 
beacons,  buoys,"  and  the  like.  It  is  also  refuted  by 
proofs  taken  in  a  Virginia  Court  as  early  as  1664,  show- 
ing that  the  Pocomoke  river  extended  "below  a  small 
spiral  point  on  the  south  side  of  the  Anuamessex," 
which  point  is  described  as  lying  as  far  south  of 
Watkins  point  as  a  man  can  see  in  a  clear  day. 

(Here  were  read  the  affidavits  of  Will  Jones,  Edmund 
Scarborough  and  others,  which  accompany  the  report  of 
Col.  Edmund  Scarborough  to  Governor  and  Council  of 
Virginia,  made  in  1664.) 

What  is  now  known  as  Pocomoke  sound  is  as  much  a 
part  of  Pocomoke  river  as  the  broad  part  of  the 
Potomac  along  Point  Lookout  and  Smith's  point,  which 
it  greatly  resembles,  is  a  part  of  that  river. 

But,  it  is  said,  Maryland  has  conceded  nothing  in  the 
Potomac  because  Virginia  has  claimed  to  the  middle 
thread  or  stream  of  that  river.  This  claim  has  never 
had  any  validity.  It  was  never  sustained  by  Virginia, 
and  was  utterly  repudiated  by  the  Black  and  Jenkins 
award,  which  recognized  and  adopted  Maryland's  claim 
as  granted  by  the  King's  Charter  to  Lord  Baltimore,  to 
the  farther  bank  of  the  Potomac.  On  this  subject, 
whatever  may  have  been  previously  thought  by  Vir- 
ginia, there  can  be  nothing  urged  at  this  time.     The 
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Black  and  Jenkins  award,  solemnly  agreed  to  by  Vir- 
ginia, has  settled  this  claim  forever.  This  award  is  and 
should  be  final.  In  the  light  of  our  past  experience,  I 
believe  that  its  disturbance  in  any  way  would  be  unwise 
and  impolitic.  But  it  relates  to  territorial  jurisdiction 
only.  The  rights  acquired  and  yielded  by  both  States 
in  the  compact  of  1785,  are  not  affected  by  it.  It  is  so 
stated  in  the  explanation  accompanying  the  award  and 
so  expressly  enacted  in  the  Acts  of  Maryland  and  Vir- 
ginia appointing  arbitrators  and  authorizing  the  award 
to  be  made.  What  we  ask  is  not  territorial  jurisdic- 
tion beyond  the  line  of  the  Black  and  Jenkins  award, 
but  such  rights  in  the  waters  of  the  Pocomoke  as  Mary- 
land has  conceded  to  Virginia  in  the  Potomac — such  as 
are  justified  by  the  compact  of  1785 — such  as  was  recog- 
nized by  the  highest  court  of  Virginia,  in  the  case  of 
Hendricks  vs.  The  Commonwealth,  as  reported  in  Vol. 
75,  Virginia  Eeports,  (which  was  here  read  and  referred 
to). 

I  do  not  care  to  discuss  this  question  in  its  legal  aspect 
further,  because  this  has  been  fully  met  by  my  colleagues, 
who  have  fully  covered  this  ground,  but  I  do  appeal  to 
Virginians  as  fair-minded  men  to  meet  us  in  the  same 
spirit  of  liberality  which  Maryland  has  always  shown  in 
her  dealings  with  her  sister  Commonwealth.  Concede 
to  us,  in  the  Pocomoke,  only  what  Maryland  has  given 
you  elsewhere,  and  we  will  be  content  and  nothing  will 
mar  the  ties  which  bind  us  together.  Maryland  and 
Virginia  cannot  be  alienated  by  the  questions  involved 
before  this  committee.  The  waters  of  the  Potomac 
and  Pocomoke,  which  seem  to  divide,  only  unite  the  two 
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States,  and  cement,  by  affording  highways  of  friendly 
intercourse,  the  bonds  which  have  always  held  ns  together. 
Boasting  a  common  ancestry,  we  share  in  many  respects 
a  common  history.  Maryland  and  Virginia  blood  have 
mingled  on  many  a  hard-fought  field  in  defense  of 
common  rights,  and  the  differences  growing  out  of  the 
questions  here  involved  cannot  obliterate  these  memories. 

Let  us  perpetuate  our  friendly  relations. 


Argument   of  Hon.  JAMES   N.   STUBBS, 

OF   VIRGINIA. 

Mr.  Chairman  : — This  is  one  of  the  few  times  cer- 
tainly in  this  century  that  two  sovereign  States,  Vir- 
ginia being  one  of  them,  have  appointed  commissioners 
to  settle  a  question,  which  will  have  to  be  ratified  by 
two  States.  It  is  no  ordinary  question,  and,  as  I 
approach  it,  I  feel  candidly  that  I  am  not  able  to  prop- 
erly discuss  it,  and  meet  the  great  questions  that  are 
involved.  I  do  not  pay  a  compliment  for  the  sake  of 
paying  compliments,  but  I  want  to  let  the  Maryland 
Committee  know  that  I  am  proud  to  know  that  no  better 
committee  could  have  been  selected  from  Maryland  or 
any  other  State  with  more  ability  and  more  determina- 
tion to  do  what  is  right,  than  the  committee  from  the 
Maryland  Legislature.  T  want  to  say  that  we  have  re- 
ceived them,  I  hope,  in  a  proper  spirit,  and  I  believe 
that,  when  they  go  back  to  Maryland,  they  will  return 
home  having  made  a  lasting  impression  upon  this  com- 
mittee, as  men  of  character,  men  of  ability,  reflecting 
honor  and  credit  upon  the  noble  State  of  Maryland. 
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The  speaker  here  took  the  chart  and  said: 

I  will  explain  to  you  by  this  map.  What  line  is  that? 
That  is  the  line  granted  to  Lord  Baltimore. 

(Several  members  of  the  committee  here  made  an 
examination  of  the  chart,  and  traced  the  various  lines 
referred  to  in  the  argument  of  the  preceding  speaker.) 

Continuing,  Mr.  Stubbs  said:  From  the  time  of  Lord 
Baltimore,  1632,  up  to  1877,  not  a  line  was  run  between 
Maryland  and  Virginia  except  the  Scarborough  and 
Calvert  line.  The  agreement  entered  into  between 
Maryland  and  Virginia  has  never  been  read  before  this 
conference,  and  I  will  read  it.  There  are  some  interest- 
ing records  upon  this  subject  in  the  archives  of  the 
capitol  at  Richmond,  and  it  would  be  well  for  the  com- 
mittee to  read  the  archives  brought  over  from  England 
by  Col.  McDouald.  During  the  war,  some  of  these 
archives  were  lost,  and  where  they  are  I  am  not  able 
to  say.  McDonald  died  before  1866-67.  I  hold  in  my 
hand,  Mr.  Chairman,  the  Acts  of  1867,  and  will  read 
from  page  69.  This  shows  that  there  were  three  com- 
missioners, Powell,  Kellum  and  Fields,  appointed  to 
ascertain  the  boundary  line  between  the  State  of  Mary- 
laud  and  Virginia.  They  made  a  report  as  to  what 
they  thought  was  a  proper  line.  Maryland  did  not 
accept  or  agree  to  any  of  that  report. 

In  1870-71  another  bill  was  passed,  appointing  three 
other  commissioners. 

See  Acts  Assembly,  Virginia,  1871,  page  62. 

Mr.   DeJarnette,   one  of  the  commissioners,  was  sent 
to    England.      He    brought    back    some    information. 
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Here  is  his  report  in  my  hand,  and  you  gentlemen  can 
read  it  if  you  desire. 

The  records  at  the  Capitol  will  show  that  the  charter 
of  Lord  Baltimore  was  interlined  through  and  through. 

Mr.  Ellegood — That  whole  matter  was  taken  up  by 
Black  and  Jenkins. 

Mr.  Stubbs — That  whole  matter  was  taken  up  by 
Black  and  Jenkins,  and  they  said  that  the  evidence  was 
old  and  they  discouraged  it.  When  DeJarnette  returned 
from  England,  he  brought  back  these  records. 
DeJarnette  took  the  position  that  the  northern  bank  of 
the  Potomac  was  the  boundary. 

The  speaker  next  read  from  page  39,  Acts  of  Assem- 
bly of  Virginia,  1875-76,  and  continuing,  said: 

If  the  gentleman  will  pardon  me,  this  is  all  of  Black 
and  Jenkins  agreed  upon  between  Maryland  and  Vir- 
ginia : 

"Whereas,  by  Act  of  General  Assembly." 

In  1875-76,  the  Legislature  passed  the  Act  I  have  just 
read. 

The  speaker  then  read  section  7,  of  the  compact  of 
1785;  section  13,  of  the  Code  of  Virginia;  8th  section 
of  the  compact  of  1785;  Acts  of  Assembly,  1881-82, 
page  194. 

Let  me  say  right  here,  if  we  had  not  put  that  second 
section  in  the  Acts  I  have  just  read,  Maryland  would 
have  ratified  that  agreement. 

[At  this  point,  at  the  suggestion  of  the  speaker, 
another  examination  of  the  lines  on  the  chart  was  made, 
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and  there  was  an  informal  discussion  concerning  themr 
four  or  five  members  of  the  Joint  Committee  standing 
around  the  chart,  and  participating  therein.] 

Mr.  Stubbs,  resuming  his  argument,  said: 

I  do  not  care  if  Pocomoke  river  is  Pocomoke  sound 
or  Pocomoke  river.  I  want  to  stand  upon  the  compact 
of  1785.  One  other  point  and  I  shall  be  done.  Mr, 
Waters  referred  to  the  fact  that  something  happened 
before  Lord  Baltimore's  time.  Let  me  tell  you  some- 
thing now  ;  may  be  you  have  forgotten  it :  There  was 
residing  on  the  north  bank  of  the  Potomac  river,  several 
years  after  the  charter  was  granted  to  Lord  Baltimore, 
gentlemen  who  served  as  members  of  the  Virginia 
House  of  Burgesses. 

Mr.  Waters — That  may  be  so. 

Mr.  Stubbs — The  gentleman  who  preceded  me  says 
you  are  not  mendicants.  No,  you  are  not.  You  came 
and  asked  for  what  you  thought  you  did  not  have. 
Maryland  has  stood  by  Virginia  in  times  gone  by,  and 
palsied  be  my  hand  and  may  my  tongue  cleave  to  the 
roof  of  my  mouth,  if  I  shall  cast  aspersion  upon  Mary- 
land. 

Mr.  Chairman,  in  times  of  war,  as  well  as  in  times  of 
peace,  Maryland  has  always  been  a  friend  to  Virginia 
and  to  the  South.  Pardon  me  for  making  reference  to 
one  of  her  bravest  sons  for  his  manly  and  statesmanlike 
fight  for  the  South  in  the  United  States  Senate.  I  refer 
to  Hon.  A.  P.  Gorman. 
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Hon.    J.   W.    G.  BLACKSTONE. 

Mr.  Chairman: — I  think,  sir,  that  the  understanding 
was  that  the  Virginia  delegation  would  have  the  closing 
of  this  discussion.  I  appreciate  very  well,  sir,  the  re- 
sponsibility which  has  been  accorded  to  me  to  close  the* 
statement  for  the  Virginia  Committee. 

I  congratulate  the  committee  upon  the  close  of  this 
work.  I  desire  to  say  that  it  is  not  my  purpose  to  go 
outside  of  the  record.  The  arguments  we  have  listened 
to  have  been  pleasant,  instructive  and  entertaining.  I 
will  be  brief,  Mr.  Chairman. 

The  only  thing  for  us  to  decide  is  the  rights  in  the 
Potomac  and  Pocomoke  under  the  compact  of  1785.  I 
submit,  Mr.  Chairman,  and  in  the  presence  of  the  Mary- 
land Committee,  that  at  the  time  of  the  charters  which 
were  given  to  the  States  of  Maryland  and  Virginia  for 
their  respective  territory  and  property  rights,  under 
King  Charles'  crown,  mathematical  instruments  were 
not  complete,  engineering  surveys  were  comparatively 
unknown,  when  the  map  of  John  Smith's  was  made. 
John  Smith  was  more  ambitious  than  correct. 

It  was  at  a  time  when  land  was  of  no  value,  when 
oyster  fisheries  were  unknown.  The  gentlemen  who 
have  preceded  me  have  referred  to  the  6th,  7th  and  8th 
sections  of  the  compact  of  1785.  When  you  come  to 
the  8th  section  you  come  to  the  rights  in  the  main,  and 
not  the  rights  of  fishery.  Tou  may  take  this  compact 
of  1785,  from  the  first  section  down  through  it,  and  you 
will  never  find  the  right  of  fishery  referred  to,  except  in 
a  single  section,  and  that  in  the  Potomac  river.     Tou 
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will  find  rights  of  commerce  and  navigation.  The 
gentleman  from  Maryland  (Mr.  Ellegood)  makes  a  legal 
argument.  I  desire  not  to  go  outside  of  the  record.  I 
propose  to  make  my  statement  brief  and  to  the  point. 
He  says  that  he  has  a  prescriptive  right.  I  understand 
that  it  arises  from  common  law  that  it  must  be  recog- 
nized in  the  acquirement  of  title.  I  understand  that  by 
the  decisions  of  our  courts,  that  twenty  years  is  neces- 
sary. I  understand  full  well  what  the  doctrine  of  per- 
sonal right  is.  I  say  that  this  applies  to  sovereign 
rights,  and  there  is  a  difference  here.  My  friend,  don't 
you  know  that  we  claim  everything;  where  you  live 
belongs  to  Virginia;  we  cannot  get  it,  however.  We 
submit  to  the  award  of  1785.  The  claim  of  the  gentle- 
man from  Somerset,  made  the  other  night,  that  the 
rights  of  the  people  of  Maryland  had  been  maintained 
for  one  hundred  years,  does  not  prove  that  his  rights 
were  under  the  compact.  Black  and  Jenkins  fix  the 
line,  and  you  cannot  go  below  it. 

Mr.  Hayes — Is  it  your  contention  that  the  Black  and 
Jenkins  award  fixes  the  fishery  rights"/ 

Mr.  Blackstone — No,  sir.  I  expressly  stated  that  the 
Black  and  Jenkins  award  fixed  the  Pocomoke  river  and 
the  Potomac  river,  but  as  to  the  rights  they  could  not 
settle. 

Reference  has  been  made  to  my  statement  that  there 
were  grants  in  those  days  when  the  compact  of  1785 
was  made.  I  want  to  say  that  the  race  of  giants  has 
not  died  out  in  the  State  of  Maryland. 

In  conclusion,  Mr.  Chairman,  I  want  to  say  that  there 
is  no  strong  equitable  ground  upon  which  Maryland  is 
entitled  to  ask  you  for  this  claim. 
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The  discussion  here  ended,  and  Mr.  Stubbs  offered 
the  following: 

Resolved,  That  the  sub- committees  appointed  by  the 
Virginia  and  Maryland  Committees  be  ratified  by  this 
Joint  Committee,  and  that  those  sub-committees  orga- 
nize and  transact  such  business,  and  that  the  chairman 
of  said  sub-committees  shall  make  their  reports  to  the 
joint  conference,  when  it  shall  be  called.     Adopted. 

SUB  COMMITTEE    MEETING. 

The  sub-committee  of  five  appointed  from  each  one  of 
the  general  committees  of  Maryland  and  Virginia,  to 
consider  the  questions  raised  with  reference  to  the 
Potomac  river,  met  on  board  of  the  Maryland  steamer 
on  Saturday  afternoon.  All  the  members  were  present : 
Senator  Wilkinson  and  Delegates  Combs,  Miles, 
Sterling  and  Sams  on  the  part  of  Maryland,  and 
Senators  Blackstone,  Little,  Washington,  and  Delegates 
Chambers  and  Cooke,  from  Virginia. 

On  motion  of  Senator  Little,  Mr.  Combs  was  elected 
chairman. 

Senator  Washington,  of  Virginia,  stated  that  among 
the  matters  to  be  considered  by  the  sub-committee  was 
the  feasibility  of  agreeing  on  a  common  culling  law  for 
the  two  States,  and  he  thought  that  such  a  law  would 
meet  with  the  approval  of  the  respresentatives  of 
Maryland  and  Virginia. 

Messrs.  Sams  and  Miles  referred  to  the  culling  law 
now  in  existence  in  Maryland,  which  had  proven  satis- 
factory, and  from  which  they  read  several  sections. 
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Senator  Washington  stated  that  in  Virginia,  the 
catching  of  oysters  was  prohibited  during  the  period 
from  April  1st  to  September  15th,  and  he  was  of  the 
opinion  that  the  same  time  should  be  fixed  in  both 
States. 

Mr.  Sams  pointed  out  that  in  Maryland  the  present 
law  prohibited  the  catching  of  oysters  from  April  20th 
to  September  15th. 

On  motion  of  Mr.  Miles,  the  sub-committee  decided 
to  approve  of  the  suggestion  to  have  a  common  culling 
law  for  the  two  States,  with  reference  to  the  Potomac 
river.  It  was  also  decided,  at  Mr.  Miles'  suggestion,  to 
recommend  to  the  two  committees,  the  appointment  of 
a  sub-committee  of  one  member  from  each  State,  to 
draft  a  culliug  law  before  the  opening  of  the  next  ses- 
sion of  the  two  Legislatures,  the  proposed  bill  to  em- 
brace the  same  period  of  time  as  provided  by  the  exist- 
ing law  of  Maryland — from  April  20th  to  September 
15th. 

Mr.  Chambers  moved,  in  order  to  get  the  sense  of  the 
committee,  that  the  head-lands  from  which  to  which  the 
line  shall  run,  both  on  the  south  and  north  side  of  the 
Potomac  river,  should  be  named  in  the  report  of  the 
sub-committee. 

Senator  Wilkinson  supplemented  Mr.  Chambers'  mo- 
tion by  stating  that  the  head-lands  should  be  marked 
in  the  chart. 

Mr.  Chambers  explained  that  this  was  the  full  mean- 
ing of  his  motion,  and  the  same  was  then  seconded  by 
Mr.  Wilkinson. 
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Mr.  Miles  said  that  in  his  opinion  the  main  purpose  of 
the  motion  was  to  get  the  sense  of  the  committee 
whether  any  action  should  be  taken  at  this  time  in 
regard  to  the  boundary  line  in  the  Potomac.  He  added 
that  under  the  compact  of  1785  the  citizens  of  both  States 
had  common  rights  of  fishery  in  the  Potomac  river,  and 
it  seemed  to  him  to  be  a  very  dangerous  policy  for  the 
commission  to  define  what  the  head-lands  on  the  two 
shores  should  be.  The  question  would  naturally  arise 
whether  the  line  should  go  from  the  extreme  head-lands 
or  only  from  the  month  of  the  rivers,  inlets,  etc.  He 
did  not  believe  that  the  Legislature  of  Maryland  would 
undertake  any  proposition  intended  to  tamper  with  the 
present  line. 

Senator  Wilkinson  explained  that  in  1884  the  Legisla- 
ture of  Maryland  passed  a  law  defining  the  head-lands 
on  the  Maryland  shore,  and  that  the  residents  of  his 
State  were  satisfied  that  these  lines  were  drawn  very 
liberally.  If  the  lines  were  drawn  strictly  so  as  to 
satisfy  the  people  of  any  part  of  Maryland  and  Virginia, 
and  if  the  head-lands  were  marked  out  by  name  and 
description  on  the  charts,  he  felt  satisfied  that  there 
would  be  no  difficulty  to  have  the  whole  committee 
agree  upon  the  same.  If  this  was  done  on  the  part  of 
the  sub-committee  and  the  general  committee,  then  their 
action  would  have  to  be  ratified  by  the  Legislatures. 

Mr.  Chambers  said  that  the  thing  to  consider  was  the 
advisability  of  doing  this  work.  If  the  lines  were  drawn 
close  to  the  two  shores,  nothing  would  be  lost,  nor  would 
anything  be  gained  by  one  State  over  the  other.  The 
waters  of  the  Potomac  would  all  be  in  common  use,  but 
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each  -State  would  know  where  it  would  have  exclusive 
control.  If  the  lines  were  closely  defined,  a  good  deal 
of  litigation  would  be  done  away  with,  and  he  felt  confi- 
dent that  such  action  on  the  part  of  the  general  commit- 
tees would  be  ratified  by  the  State  of  Virginia. 

Senator  Blackstone  thought  that  it  would  be  advisa- 
ble to  consult  the  former  reports  on  the  subject  and  go 
over  the  old  head-lands  named  therein.  He  therefore 
moved  that  the  committee  arise  and  take  up  the  subject 
again  after  its  return  to  Old  Point. 

Mr.  Chambers  explained  again  that  the  object  of  his 
motion  was  only  to  decide  whether  the  committee  deemed 
it  advisable  or  not  to  take  any  action  in  the  matter. 

Mr.  Blackstone  then  withdrew  his  motion  to  arise. 

Mr.  Combs  pointed  out  (Mr.  Miles  in  the  chair)  that 
it  was  necessary  and  proper  that  the  dividing  lines  be 
drawn  in  a  distinct  manner.  Under  the  existing  cir- 
cumstances, the  great  trouble  had  been  in  the  courts  to 
define  where  the  Potomac  river  was,  and  where  its 
tributaries  run  into  the  same. 

Mr.  Chambers  stated  that  it  was  part  of  the  mission 
of  the  two  committees  to  attempt  to  define  the  lines. 

The  motion  of  Mr.  Chambers  was  then  put  and  carried, 
Messrs.  Sterling,  Miles  and  Sams  voting  against  it. 

Mr.  Chambers  next  moved  that  a  sub-committee  of 
one,  for  each  State,  be  appointed  to  define  the  lines  in 
the  chart.  The  motion  was  carried,  Mr.  Sterling  voting 
in  the  negative,  while  Messrs.  Miles  and  Sams  did  not 
vote. 
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The  Chair  appointed  Senator  Wilkinson,  of  Maryland, 
and  Delegate  Chambers,  of  Virginia,  members  of  that 
sub-committee. 

The  committee  of  ten  then  arose,  to  meet  again  sub- 
ject to  the  call  of  the  Chair. 


Washington,  D.  C,  December  7,  1892. 

The  Joint  Committee  from  the  Maryland  and  Virginia 
Legislatures,  appointed  to  consider  matters  relative  to 
the  boundary  line  between  the  two  States,  met  at  the 
Ebbitt  House,  in  this  city,  this  day,  Lieutenant-Governor 
J.  Hoge  Tyler,  of  Virginia,  presiding. 

Mr.  Hayes,  of  Maryland,  moved  that  the  Joint  Com- 
mittee take  a  recess  until  12  o'clock  m.,  in  order  that  the 
sub-committees  might  prepare  their  reports.    (Adopted.) 

The  sub-committee  on  the  culling  law  met,  with  Mr. 
Hayes  in  the  chair. 

Mr.  Sams,  of  Maryland,  read  the  following : 
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.A.  BILL 
Entitled  an  Act  Supplementary  to  the  Act  of  Assembly  of 
Maryland,  and  entitled  "An  Act  to  Regulate  the 
Taking  of  Oysters  in  the  Potomac  River,"  which  is 
contained  in  chapter  seventy-six  of  the  Acts  of  Assem- 
bly of  1884,. 

Section  1.  Be  it  enacted  by  the  General  Assembly  of 
Maryland,  That  all  oysters  taken  from  the  waters  of  the 
Potomac  river  either  with  scoops,  scrapes,  dredges  or 
similar  instruments,  or  with  rakes  or  tongs,  shall  be 
culled  upon  the  natural  beds  or  bars  from  which  the 
same  shall  be  taken,  and  as  soon  as  taken;  and  all 
oysters  having  shells  of  a  less  size  than  two  and  a- half 
inches  iu  length,  measured  from  hinge  to  the  mouth, 
together  with  all  empty  shells,  shall  be  left  upon  the 
natural  beds  or  bars;  provided,  that  where  small  oysters 
are  adhering  so  closely  to  the  shell  of  the  marketable 
oyster  as  to  render  its  removal  impossible  without  de- 
stroying the  small  oyster,  then  it  shall  not  be  necessary 
to  remove  it.  • 

Section  2.  And  be  it  enacted,  That  where  any  cargo 
or  portion  of  cargo  of  oysters  taken  from  the  waters  of 
the  Potomac  river  iu  any  manner,  shall  contain  more 
than  five  per  cent,  of  empty  shells,  and  oysters  of  which 
the  shell  measurement  shall  be  less  than  two  and  a-half 
inches  from  the  hinge  to^the  mouth,  the  said  cargo  or 
portion  of  cargo  shall  be  deemed  to  have  been  unculled, 
and  the  person  or  persons]  who  have  taken  the  same, 
and  any  person   who  shall  offer   the  same  for  sale,  or 
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have  the  same  in  his  possession  for  sale,  shall  be  deemed 
guilty  of  a  misdemeanor. 

Section  3.  And  be  it  enacted,  That  when  the  pur- 
chaser or  any  other  person  shall  have  reason  to  believe 
that  any  cargo  of  oysters  has  been  brought  to  market  in 
violation  of  this  law,  the  inspector  shall  be  called  in  to 
ascertain  the  fact,  and  he  shall  thereupon  cause  the  con- 
tents of  every  fiftieth  tub  or  measure  to  be  dumped  in 
any  convenient  place  to  be  agreed  on  by  the  vendor  and 
purchaser,  and  the  same  shall  be  kept  away  and  separate 
from  the  oysters  or  oyster  shells ;  and  after  the  whole 
cargo,  vessel  load  or  quantity  of  oysters  so  sold  shall 
have  been  measured  and  the  quantity  ascertained,  the 
inspector  shall,  in  the  presence  of  the  vendor  or  his  duly 
authorized  agent  or  employe,  proceed  to  separate  from 
the  oysters  so  set  aside  all  shells  and  small  oysters  less 
than  two  and  a-half  inches  in  length,  and  he  shall  pro- 
ceed to  measure  the  shells  and  small  oysters  set  aside  as 
hereinbefore  provided,  and,  if  said  shells  and  small 
oysters  so  set  aside,  after  being  so  separated  from  the 
marketable  oysters,  shall  be  found  to  exceed  five  per 
cent,  of  the  whole  quantity  so  set  aside  as  aforesaid, 
then  the  vendor  shall  be  deemed  to  have  violated  this 
Act. 

Section  4.  And  be  it  enacted,  That  any  person,  vio- 
lating any  section  of  this  Act,  shall,  upon  conviction 
thereof,  be  fined  not  less  than  twenty-five  dollars,  and 
not  more  than  three  hundred  dollars,  in  the  discretion 
of  the  Judge  of  the  Court  or  other  tribunal  before  whom 
such  offender  may  be  tried. 
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Section  5.  And  be  it  enacted,  That  all  oysters  taken 
in  the  waters  of  the  Chesapeake  bay  or  its  tributaries, 
either  in  the  State  of  Maryland  or  Virginia,  shall  be 
subject  to  the  operatiou  of  the  laws  of  the  State  in 
which  such  oysters  may  be  offered  for  sale;  and  any 
person  offering  oysters  for  sale,  or  having  the  same  in 
his  possession  for  sale,  which  shall  not  have  been  culled 
as  required  by  the  law  of  the  State  in  which  they  may 
be  offered  for  sale,  shall  be  liable  to  trial  and  conviction 
in  the  same  manner  that  such  person  would  be  if  such 
oysters  had  been  caught  in  the  State  where  they  are  so 
offered  for  sale;  and,  upon  conviction,  shall  be  puuished 
in  such  manner  as  is  provided  by  the  laws  of  the  State 
in  which  such  oysters  may  be  so  offered  for  sale. 

Section  6.  And  be  it  enacted,  That  this  Act  shall  go 
into  effect  as  soon  as  it  is  adopted  by  the  State  of  Vir- 
ginia through  an  Act  of  her  General  Assembly,  and 
shall  continue  in  full  force  and  operation  until  the  same 
shall  have  been  repealed  or  altered  by  either  State. 

Section  7.  And  be  it  enacted,  That  nothing  in  this 
Act  shall  be  construed  in  any  way  to  impair,  alter  or 
abridge  any  rights  which  either  State,  or  the  citizens 
thereof,  may  be  entitled  to,  either  by,  through,  under  or 
against  the  compact  entered  into  between  the  States  of 
Maryland  and  Virginia,  on  the  28th  day  of  March,  1785, 
or  any  existing  law  of  either  of  the  two  said  States. 

Correct  copy  of  Act  agreed  to  by  Joint  Committee. 

Thomas  G.  Hayes, 

Chairman. 
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Mr.  Combs,  of  Maryland — I  would  like  the  Potomac 
law  to  be  amended  in  this  respect,  that  dredging  shall 
commence  on  the  15th  of  October,  the  same  time  it 
commences  in  other  waters  in  Chesapeake  where  dredg- 
ing is  allowed. 

Instead  of  saying  an  act  supplementary,  let  us  pro- 
pose an  act  mandatory.  Let  us  say  an  act  to  repeal 
and  re-enact  the  Potomac  law  or  certain  sections  of  it. 
I  don't  recollect  what  section  it  is,  but  it  describes  the 
time  that  dredging  shall  commence.  I  had  supposed 
that  somebody  would  have  had  a  copy  of  the  law  here. 

Mr.  Chambers — We  can  get  the  law. 

Mr.  Hayes — As  a  matter  of  fact,  the  committee  on  the 
culling  law  was  empowered  to  consider  the  question  as 
to  the  culling  law;  they  have  not  considered  the  ques- 
tion as  to  dredging. 

Mr.  Combs — I  understand  the  proposition.  It  is  a 
separate  amendment.  I  think  it  is  much  better  to  have 
one  law  instead  of  two,  and  hence  I  think  it  would  be 
well  to  adopt  my  suggestion. 

Mr.  Chambers — When  we  get  a  culling  law,  gentlemen, 
then  we  will  talk  about  dredging.  We  are  authorized 
to  go  so  far  and  no  farther. 

The  culling  law  as  read  by  Mr.  Sams,  was  adopted 
by  the  Joint  Committee  of  the  two  States,  with  the 
recommendation  that  the  Legislatures  of  Maryland  and 
Virginia  ratify  it. 
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SUB-COMMITTEE    ON    HEAD-LANDS. 

'I'he  sub-committee  on  head-lands  met,  with  Hou.  E. 
(1  Combs,  of  Maryland,  in  the  chair. 

A  sub-committee  from  the  sub-committee  was  ap- 
pointed to  make  a  report  as  to  the  head-lands.  Mr. 
Chambers,  of  Virginia,  and  Mr.  Wilkinson,  of  Mary- 
land, composed  the  sub-committee. 

Mr.  Wilkinson  said:  "We  have  agreed  upon  all  head- 
lands upon  both  the  north  and  south  side  of  tfre  Poto- 
mac, except  the  point  that  is  from  Cay  woods  point  to 
Blackinston  island — the  waters  lying  around  Blackin- 
ston  island.  We  can't  arrive  at  a  conclusion  as  to  that 
particular  line. 

We  will  state  to  the  sub-committee  that  we  have 
agreed  as  to  the  other  head-lands,  and  will  write  out 
OUr  report  as  soon  as  we  have  time,  and  hand  it  to  the 
stenographer.  That  matter  in  regard  to  the  Blackinston 
island  we  wish  to  submit  to  the  whole  sub-committee,  as 
we  are  not  able  to  agree  upon  that  point. 

Mr.  Chambers  proposed  that  one  of  these  dividing 
lines  be  from  Higgius  point  on  the  east  to  Caywoods 
point,  and  from  Caywoods  point  to  Collius  shall  be 
another  head-land. 

Mr.  Wilkinson  moved  that  the  line  be  run  direct  from 
Miggins  point  to  Collins  point.  • 

(At  this  point  the  committee  adjourned  for  a  short 
while.)  ( 

The  following  is  the  report  of  the  sub-committee,'as 
submitted: 
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Whereas,  The  sub-committee  having  in  charge  the 
designation  of  the  head-lands  of  the  Potomac  river,  con- 
sider it  expedient  that  the  area  which  is  designed  to  be 
a  common  of  fishery  to  both  the  citizens  of  Maryland 
and  Virginia,  shall  be  definitely  ascertained  and  defined. 

Therefore,  your  sub-committee  recommend  that  the 
right  to  take  fish,  oysters  and  crabs  in  the  Potomac 
river  by  the  citizens  of  Maryland  and  Virginia  in  com- 
mon, as  provided  for  in  the  compact  of  1785,  and  re- 
affirmed by  the  Black  and  Jenkins  award  of  1877,  shall 
extend  to  and  be  continued  to  lie  up  to  and  cease  at  the 
lines  hereinafter  designated,  that  is  to  say,  on  the  Vir- 
ginia shore  of  the  river  the  right  to  take  fish,  oysters 
and  crabs  by  the  citizens  of  Maryland  in  common  with 
the  citizens  of  Virginia,  shall  extend  to  and  stop  at  a 
line  drawn  along  the  Virginia  shore  at  low  water  mark 
in  exact  conformity  to  the  line  as  fixed  and  determined 
by  the  Black  and  Jenkins  award,  which  line  is  accu- 
rately described  as  follows: 

Beginning  at  Smith's  point  at  the  mouth  of  the  Poto- 
mac river  on  the  Virginia  side,  and  running  along  the 
shore  at  low  water  mark  up  said  river  to  Great  neck; 
thence  crossing  the  mouth  of  Coon  river  to  the  eastern 
end  of  Hog  island;  thence  along  the  shore  as  before  to 
Thicket  point;  thence  across  the  mouth  of  the  Yocomico 
river  to  Lynch's  point;  thence  along  the  shore  as  before 
to  Coles  point,  at  the  mouth  of  the  Kiver  Machodoc; 
thence  across  the  Machodoc  to  Kingcopsico  point;  thence 
across  the  mouth  of  the  Nomine  river  to  the  northern 
extremity  of  Hollins  marsh;  thence  along  the  shore  line 
as  before  to  Morse's  point;  thence  across  the   mouth   of 
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Mattox  creek  to  Gum  bar;  thence  along  the  shore  as 
before,  to  Bluff  point;  thence  across  the  mouth  of 
Bosiers  creek  to  King  George  point;  thence  along  the 
shore  as  before  to  the  month  of  Upper  Machodoc  creek 
at  Babers  point;  thence  across  that  inlet  to  the  nearest 
land  on  the  upper  side  of  the  same;  thence  following 
the  meanderings  of  the  shore  line  at  low  water  mark  to 
the  mouth  of  Potomac  creek ;  thence  in  a  direct  line 
across  the  same  to  Marlborough  point;  thence  in  like 
manner,  following  the  shore  line  as  before,  to  Ship- 
ping point;  and  thence  in  a  direct  line  to  Cockpit 
point;  thence  in  a  direct  line  to  Freestone  point; 
thence  iu  a  direct  line  to  High  point;  thence  in 
&  direct  line  to  White  Stone  point;  thence  in  a 
direct  line  to  Terry  point ;  thence  in  a  direct  line 
to  Sheridan  point;  thence  along  the  shore  line  as  before 
to  the  south  side  of  the  mouth  of  Hunting  creek;  thence 
across  that  inlet  to  James  point  light-house;  thence  fol- 
lowing the  meauderings  of  the  river,  crossing  bays,  inlets 
and  different  rivers,  as  provided  by  the  Black  and 
Jenkins  award,  to  the  termination  of  the  boundary  line 
between  Maryland  and  Virginia. 

And  for  the  Maryland  shore,  the  line  to  which  the 
citizens  of  Virginia  shall  have  the  right  to  take  fish, 
oysters  and  crabs  in  common  with  the  citizens  of  Mary- 
land, shall  be  drawn  along  the  Maryland  shore  in  like 
manner  as  the  line  hereinbefore  described,  following 
the  same  general  rule  laid  down  iu  the  Black  and 
Jenkins  award  of  1877,  and  is  accurately  described  as 
follows : 

Beginning  at  Point  Lookout  on  the  north  side  of  the 
Eiver   Potomac,    running   thence   along  the  shore  line 
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at  low  water  mark  to  Kits  point  at  the  mouth  of  the 
River    St.    Mary's;    thence    across   the  mouth  of  that 
river    to  the    southern    end    of    St.    George's   island;, 
thence    along     the     shore    line    as     before    to    Piney 
point;    thence    along     the    shore     to    Higgins    point; 
thence  across  Bretons  bay  to  Kaywood  point ;  thence 
across  St.  Clements  bay  to  Coltous;   thence  along  the 
shore  line  as  before  to  Water  point ;  thence  across  St. 
Catherines  sound  to  the  southeastern  end  of  St.  Cathe- 
rines island ;   thence  along  the  shore  line  of  that  island 
to  the  northwest  end  of  the  same ;   thence  to  the  south- 
east extremity  of  St.  Margarets  island  ;  thence  to  Cobb 
point;   thence  along  the  shore  line,  as  before,  to  Cedar 
point;  thence  along  the  shore  line  to  a  point  on   the 
shore  due  east  of  Windmill   point;    thence  across  Port 
Tobacco  creek  to  Windmili  point;  thence  along  the  line 
of  the  shore,  as  before,  to  Cedar  point;  thence  across  the 
Nangamoy  creek  to  the  nearest  land  due  west  of  Cedar 
point;   thence  along  the  shore  line  as  before  to  Budds 
ferry;    thence  to  Stump  neck;  thence  across  Mattawo- 
man  creek  to  Deep  point ;   thence  along  the  shore  line, 
as  before,  to  Indiau  Head  ;   thence  along  the  shore  line, 
as  before,  to  Mockley  point;  thence  across  the  Piscat- 
away  creek  to  the  Lighthouse  Fort  Washington  ;  thence 
in   a  direct  line   to   Hattons  point;    thence  along    the 
shore  line,  as  before,  to  a  point  at  the  mouth  of  Broad 
creek   due   south    of  Eosiers   bluff;    thence   along   the 
shore  line  to  a  point  opposite  Jones  Point  lighthouse; 
thence  along  the  shore  line  of  the  river,  following  the 
meanderiugs  thereof  by  the  rule  followed   in   the  Black 
and  Jenkins  award,   to  a  point  on  the  Maryland  shore 
opposite  to  the  termination   of  the  Virginia   boundary 
line. 
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SUB-COMMITTEE    ON    THE    POCOMOKE. 

The  sub-committee  on  the  Pocomoke,  Mr.  Hayes  in 
the  chair,  next  met. 

Mr.  Blackstone,  of  Virginia,  submitted  the  following: 

To  the  Honorable  Thomas  G.  Hayes,  Chairman  of  the 
Joint  Sub- Committee  of  the  Legislatures  of  the  States 
of  Maryland  and  Virginia  on  the  Pocomoke  boundary 
question: 

During  the  session  of  the  Virginia  Legislature  of 
1889-90,  that  body  received  a  communication  from  the 
Legislature  of  the  State  of  Maryland,  suggesting  the 
appointment  of  a  joint  committee,  to  take  into  consider- 
ation the  rights  of  the  citizens  of  said  States  in  the 
Potomac  and  Pocomoke  rivers,  and  to  propose  such 
legislation  as  would  secure  the  same.  In  accordance 
with  this  proposition,  such  committees  were  appointed. 

In ,  1S92,  said  committees  met  and  organized  at 

Old  Point  Comfort.  After  a  general  discussion  of  the 
matters  at  issue,  the  duties  of  the  committee  were  rele- 
gated to  various  sub-committees.  One  sub-committee 
was  especially  appointed  to  take  into  consideration  the 
rights  of  the  citizens  of  said  States  in  the  Pocomoke 
river  and  sound.     This  sub-committee   met  at   Orisfield 

in   ,    1892.      Through    the    courtesy  of  Captain 

Sterling,  a  member  of  the  sub-committee,  they  obtained 
a  vessel,  sailed  from  Ape's  Hole  in  Somerset  county, 
Maryland,  to  Williams  point,  thence  as  near  as  practi- 
cable followed  the  Black  and  Jenkins  line  to  point  D.? 
thence  to  point  C,  which  said  points  are  referred  to  and 
located   in    the   Black   and   Jenkins   award,    and    then 
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returned  to  Crisfield.  It  was  then  decided  that  the 
views  of  the  committee  as  to  the  rights  of  citizens  of 
said  States  to  fish  in  the  waters  of  said  Pocomoke  river 
and  sound,  should  be  separately  prepared  by  the  com- 
mittee of  each  State,  and  reported  to  the  joint  com- 
mittee at  a  subsequent  meeting.  The  undersigned -was 
then  designated  by  the  Virginia  committee  to  prepare 
and  present  the  Virginia  views  upon  said  questions. 

Practically,  the  only  question  to  be  considered,  is 
whether  or  not  the  citizens  of  the  State  of  Maryland 
have  a  right,  concurrently  with  the  citizens  of  the  State 
of  Virginia,  to  take  or  catch  oysters  in  Pocomoke  sound 
to  the  south  and  east  of  the  boundary  line  fixed  by 
Black  and  Jenkins  in  their  award.  The  reason  that  the 
issue  can  be  narrowed  to  this  point  is  because  the  oyster 
fisheries  are  the  only  fisheries  in  that  section,  of  any 
especial  value  (of  course,  the  right  of  the  citizens  of  said 
States  to  take  or  catch  migratory  fish  in  said  waters  is 
identical  with  their  right  to  take  shell  fish),  and  because 
there  are  no  natural  oyster  beds  in  what  is  now  known 
and  recognized  as  Pocomoke  river,  and  what  Virginia 
claims  was  known  and  recognized  as  Pocomoke  river 
as  of  the  date  of  the  compact  of  1785.  Virginia  claims 
sole  and  exclusive  right  of  fishery  to  the  south  and  east 
of  the  Black  and  Jenkius  line  in  Pocomoke  sound  and 
river;  she  claims  no  right  of  fishery  to  the  north  and 
west  of  said  line.  I  understand  Maryland,  on  the  other 
hand,  to  claim  concurrent  right  of  fishery  with  Virginia 
to  the  south  and  east  of  said  line ;  in  fact,  in  the  whole 
of  what  is  now  known  as  Pocomoke  river  and  Pocomoke 
sound;  and  admits  Virginia's  concurrent  right  of  fishery 
to  the  north  and  west  of  said  line,  even  to  Maryland 
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shores.  I  repeat,  Virginia  does  not  claim  tbis,  but  the 
reason  of  Maryland's  position  is  made  manifest  by  the 
fact  that  the  large  majority  of  the  valuable  natural 
oyster  rocks  in  Pocomoke  sound  lie  to  the  south  and 
east  of  the  Black  and  Jenkins  line. 

To  maintain  her  position,  Maryland  lays  down  three 
propositions,  which  are  in  fact  but  two,  as  the  second  is 
a  correllary  of  the  first,  to  wit:  1st — That  under  the 
compact  of  1785,  the  citizens  of  Maryland  and  Virginia 
had  concurrent  right  of  fishery  in  the  Pocomoke  river. 
2d — That  Pocomoke  river  included  Pocomoke  sound, 
that  the  mouth  of  said  river  is  at  Watts  island,  and  that 
this  was  the  Pocomoke  river  referred  to  in  said  compact. 
3rd — That,  if  they  are  wrong  in  either  of  these  propo- 
sitions, that  Maryland  has  obtained  by  prescription, 
concurrent  right  of  fisbeiy  in  said  sound.  These  propo- 
sitions will  be  discussed  in  the  order  named.  I  conceive 
it  useless  at  this  late  day  to  quote  authorities  and 
decisions  to  prove  that  a  right  of  fishery  includes  the 
right  to  take  both  migratory  and  shell  fish.  It  has  been 
so  frequently  decided  and  by  such  eminent  tribunals, 
that  for  the  purposes  of  this  paper  I  shall  take  the  propo- 
sition as  settled.  Did  Maryland,  under  the.  compact  of 
1785,  acquire  a  concurrent  right  of  fishery  in  Pocomoke 
river?  I  utterly  deny  that  she  did.  The  true  decision 
of  this  question  depends  upon  the  proper  construction  of 
said  compact — a  written  instrument.  The  concurrent 
right  of  fishery  in  the  Potomac  river  is  guaranteed  in  the 
7th  article  of  the  compact,  which  article  is  in  these  words : 
"Seventh.  The  citizens  of  each  State,  respectively, 
shall  have  full  property  in  the  shores  of  the  Potowmack 
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river,  adjoining  their  lauds,  with  all  emoluments  and  ad- 
vantages thereunto  belonging,  and  the  privilege  of  mak- 
ing and  carrying  out  wharves  and  other  improvements, 
so  as  not  to  obstruct  or  injure  the  navigation  of  the 
river;  but  the  right  of  fishery  in  the  river  shall  be  com- 
mon to,  and  equally  enjoyed  by,  the  citizens  of  both 
States: 

"Provided,  That  such  common  right  be  not  exercised 
by  the  citizens  of  the  one  State  to  the  hindrance  or  dis- 
turbance of  the  fisheries  on  the  shores  of  the  other 
State;  and  that  the  citizens  of  neither  State  shall  have 
a  right  to  fish  with  nets  or  seines  on  the  shores  of  the 
other." 

The  8th  article  of  said  compact  is  in  the  following 
words : 

"Eighth.  All  laws  and  regulations  which  may  be 
necessary  for  the  preservation  of  fish,  or  for  the  perform- 
ance of  quarantine  in  the  Eiver  Potowmack,  or  for  the 
preserving  or  keeping  open  the  channel  and  navigation 
thereof,  or  of  the  River  Pocomoke  within  the  limits  of 
Virginia,  by  the  preventing  the  throwing  out  ballast,  or 
giving  any  other  obstruction  thereto,  shall  be  made 
with  the  mutual  consent  and  approbation  of  both 
States." 

Maryland  claims  that  the  concurrent  right  of  fishery 
is  guaranteed  by  implication,  in  the  Pocomoke  river,  by 
the  8th  article  of  said  compact.  It  appears  by  the  said 
7th  article  that  certain  rights  are  guaranteed  to  the 
riparian  owners  of  the  Potomac,  and  the  right  of  fishery 
in  said  river  is  to  be  enjoyed  by  the  citizens  of  both 
States ;  no  other  river  is  mentioned  in  said  article,  and 
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nowhere  else  in  said  compact  is  a  common  right  of 
fishery  mentioned.  The  7th  article  has  a  totally  different 
purpose  from  the  8th.  The  7th  article  determines  the 
rights  of  the  citizens  of  the  two  States;  the  8th  desig- 
nates certain  instances  in  which  concurrent  legislation 
is  necessary  to  govern  them.  I  hold  that  the  only  clause 
in  the  8th  article  which  couples  the  Pocomoke  river  with 
the  Potomac  is  the  last  one,  which  is  in  the  follow- 
ing words:  "For  preserving  and  keeping  open  the 
channel  and  navigation  thereof  (Potomac)  or  of  the 
River  Pocomoke,  within  the  limits  of  Virginia,  by 
preventing  the  throwing  out  ballast  or  giving  any 
other  obstruction  thereto,"  and  that  the  first  two 
cases  mentioned  in  that  article,  in  which  concur- 
rent legislation  is  necessary,  to  wit.,  in  the  passage 
of  "all  laws  and  regulations  which  may  be  necessary 
for  the  preservation  of  fish  or  for  the  performance  of 
quarantine  in  the  River  Potowmack,"  apply  alone  to 
the  last  mentioned  river.  This  conclusion  appears  irre- 
sistible, due  regard  being  given  to  the  purpose,  phrase- 
ology and  punctuation  of  said  7th  and  8th  articles.  But, 
if  I  am  wrong  in  this  position,  and  the  three  instances 
in  which  concurrent  legislation  is  necessary  apply 
equally  to  the  Rivers  Pocomoke  and  Potomac,  and  "all 
laws  and  regulations  which  may  be  necessary  for  the 
preservation  of  fish"  in  both  of  said  rivers  must  be; 
made  with  the  consent  and  approbation  of  both  States, 
yet  this  does  not  give  to  the  citizens  of  Maryland  the 
right  of  fishery  in  the  Pocomoke  river  within  the  limits 
of  Virginia.  A  concurrent  right  of  fishery  in  the  Poco- 
moke differs  greatly  from  concurrent  legislation  for  the 
preservation   of  fish.     This  is  especially  so,  when  it  is 
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remembered  that  the  upper  portion  of  the  Pocomoke 
river  lies,  and  has  always  been  conceded  to  lie,  wholly 
in  the  State  of  Maryland.  The  thread  of  the  stream, 
for  a  short  distance  from  its  mouth,  has  been  designated 
as  the  boundary  line  by  the  Black  and  Jenkins  award. 
Before  that  award,  and  certainly  in  1785,  the  Poco- 
moke river  was  not  claimed  as  the  boundary,  but  that 
the  line  crossed  said  river  some  distance  above  its 
mouth,  throwing  the  lower  part  of  said  river  wholly  in 
the  State  of  Virginia.  This  position,  I  think,  is  sus- 
tained by  the  phraseology  of  this  very  eighth  article, 
under  which  Maryland  claims,  where  the  Eiver  Poco- 
moke, within  the  limits  of  Virginia,  is  mentioned.  It 
was  very  essential  to  Maryland,  owniug  exclusively  the 
upper  part  of  said  river,  and  Virginia  owning  exclus- 
ively the  lower  part,  to  require  concurrent  legislation 
for  the  preservation  of  fish,  that  is  to  say,  for  prescrib- 
ing the  time  and  manner  of  taking  them;  else  Virginia, 
lying  at  the  mouth  of  the  river,  might  have  it  in  her 
power  to  cut  of  and  exclude  certain  kinds  of  fish  from 
Maryland  waters,  yet  this  does  not  give  a  concurrent 
right  of  fishery.  The  case  of  Hendricks  vs.  The  Com- 
monwealth, 75th  Virginia,  934,  is  the  only  one,  so  far 
as  I  am  aware,  in  which  auy  judicial  construction 
has  been  given  the  said  eighth  article  by  the  Supreme 
Court  of  Appeals  of  Virginia.  I  submit  with  respect, 
but  with  confidence,  that  so  much  of  said  decision 
as  attempts  to  fix  the  rights  in  the  Pocomoke,  is  purely 
obiter  dictum  and  not  germane  to  the  issue,  not  necessary 
to  be  decided  and  not  binding  authority.  The  case  is  in 
brief  this:  Hendricks,  a  citizen  of  Maryland,  was  indicted 
in  Virginia  for  hauling  the  seine  in  the  waters  of  the 
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Potomac,  iu  the  county  of  Fairfax.  He  asked  the  Court 
*o  instruct  the  jury  that,  if  they  believed  from  the  evi- 
dence that  he  was  a  l)ona  fide  citizen  of  the  State  of 
Maryland,  and  that  the  offence  in  the  indictment  charged 
was  committed  iu  the  waters  of  the  Potomac  river,  they 
must  find  him  not  guilty.  This  instruction  the  trial 
court  refused  to  grant.  He  was  found  guilty  by  the 
jury  and  then  took  the  case  to  the  Supreme  Court  of 
Appeals  of  Virginia.  The  question  raised  was  purely  a 
question  of  jurisdiction,  and  required  only  the  interpre- 
tation of  the  10th  article  of  the  compact  of  1785.  The 
Supreme  Court  did  interpret  that  article,  and  said  that  it 
had  reference  only  to  offences  against  the  citizens  or  in- 
dividual This,  in  my  view,  was  decisive  of  the  case. 
But  the  Court  did  go  on  to  say  that  article  10,  under  the 
denomination  of  piracies,  crimes  and  offences,  was 
not  intended  to  embrace  offences  against  the  laws 
and  regulations  with  regard  to  fish,  which  had  been 
disposed  of  by  the  8th  article.  They  did  state  that  under 
8th  article,  all  laws  and  regulations  which  might  be 
©ecessary  for  the  preservation  of  fish  in  the  River  Poto- 
mac or  the  Eiver  Pocomoke,  within  the  limits  of  Virginia, 
should  be  made  with  the  mutual  consent  and  approba- 
tion of  both  States.  It  will  be  readily  perceived  that  in 
this  case  there  was  no  question  of  rights  in  the  Poco- 
nooke  river,  nor  was  the  interpretation  of  the  8th  article 
of  the  compact  essential  or  necessary.  In  1873,  the 
Maryland  Commissioners  in  their  report  on  the  boun- 
dary question  used  the  following  language:  "It  is 
remarkable,  too,  that  in  the  compact  of  1785,  while  con- 
ceding that  the  right  of  fishery  in  the  Potomac  river 
shall  be  common  to  and  equally  enjoyed  by  the  citizens 
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of  both  States,  Maryland  omitted  to  secure  by  express 
terms,  reciprocal  rights  in  the  Pocomoke  river."  This 
report  is  signed  by  Hon.  Wm.  J.  Aydelott,  Hon.  Isaac 
D.  Jones  and  Hon.  Levin  L.  Waters.  Mr.  Waters,  the 
distinguished  Senator  from  Somerset,  is,  at  present,  a 
member  of  the  Joint  Committee. 

That  Maryland  has  no  concurrent  right  of  fishery  in 
the  Pocomoke  river,  has  been  the  official  legal  opinion 
of  at  least  two  of  her  most  eminent  lawyers,  both  of 
whom,  I  think,  have  been,  and  one  of  whom  certainly 
has  been,  her  Attorney  General.  I  will  quote  their 
opinions  at  length  in  a  subsequent  portion  of  this  paper 
in  discussing  Maryland's  claim  by  prescription. 

I    pass    now    to    Maryland's   second    proposition    in 
support  of  her  claim  to  a  concurrent  right  of  fishery  in 
Pocomoke  sound.     It  is   in   brief  this,  that  under  the 
compact  of  1785,  she  has  such  right  in  Pocomoke  river; 
that  Pocomoke  sound  was  Pocomoke  river,  as  of  that 
date,  the  mouth  of  which  they  claim   to  be  at  Watts 
island.     I  have  eudeavered  to  show   that   she  has  no 
such  right  in   Pocomoke  river  under  said  compact,  but, 
if  she  had,   I  deny   that  Pocomoke  sound  was  a  part  of 
Pocomoke  river  at  that  date.    In  support  of  my  proposi- 
tion, I  can  not  do  better  than  quote  in  extenso  from  the 
article  of  Judge  Gillef,  on  this  subject,  which  I  proceed 
to  do:     "The  right  of  fishery  in  Pocomoke  river  is  a 
barren   right,   no   oysters,   or   quite   few,   being  found 
therein.     In  the  attempt  to  establish  this  right  iu  the 
sound,  a  great  deal  of  ingenuity  has  been  shown.     As 
in    no    part    of    the   compact    is    the    bay    or   sound 
mentioned,    but     only    the    Pocomoke    river,    it    was 
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necessary  for  them  (the  Maryland  committeemen)  to 
show  that  the  bay  or  sound  was  a  part  of  the  river. 
This  they  attempt  to  do  by  alleging  that  the  western 
bank  of  the  Pocomoke  river  was  a  body  of  land  extend- 
ing continuously  from  the  mainland  at  Anuamessex, 
Maryland,  to  the  southern  end  of  Watts  island,  which 
has  subsequently  been  broken  through  by  the  action  of 
the  waves;  that  the  mouth  of  Pocomoke  river  was  at 
Watts  island;  and  consequently  that  all  the  waters 
now  designated  in  part  by  the  name  of  Pocomoke 
river,  and  in  another  part  by  the.  name  of  Pocomoke 
bay  or  sound,  formed  the  Pocomoke  river,  and  were 
known  only  by  that  designation.  At  what  time  this 
was  we  are  not  told.  To  sustain  this  allegation  the 
Maryland  members  of  the  committee  rely  upon,  first, 
that  in  no  ancient  map  of  Maryland  or  Virginia,  that 
can  be  found,  is  Pocomoke  sound  referred  to;  second, 
that  this  contention  is  aided  by  testimony  that  can  be 
produced.  As  to  the  first  point  relied  upon,  it  may  be 
true  that  Pocomoke  sound  or  bay  is  not  laid  down  upon 
any  ancient  map  of  Maryland  or  Virginia  now  in 
existence.  Upon  Smith's  map,  the  earliest  of  Virginia, 
it  is  certainly  not  delineated,  and  for  a  good  and  suffi- 
cient reason.  To  Captain  Smith,  so  far  as  he  informs 
us,  the  name  of  Pocomoke,  whether  applied  to  a  river 
or  sound,  was  unknown;  nor  has  he  applied  the  name 
of  Tangier  sound  to  the  well  known  body  of  water 
designated  by  that  name;  but  all  of  the  waters  below 
the  rivers,  both  on  the  eastern  and  western  shores, 
emptying  into  Chesapeake  bay,  are  designated  as  parts 
of  Chesapeake  bay. 
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The  Maryland  Boundary  Commissioners,  in  the  state- 
ment of  their  case  (page  15),  says :  "Smith's  map  was 
made  under  such  circumstances  and  on  so  small  a  scale 
that  nothing  more  than  a  general  idea  of  the  places  de- 
scribed could  be  reasonably  expected."  A  like  reason 
may  exist  for  the  absence  of  a  body  of  water  designated 
as  Pocomoke  sound,  from  the  other  ancient  maps  re- 
ferred to.  As  late  as  178.5  the  existence  of  Tangier 
sound  was  ignored  by  the  Commissioners  of  the  two 
States  in  forming  the  compact,  and  that  sound  is  recog- 
nized as  a  part  of  Chesapeake  bay.  In  Article  10,  the 
Commissioners,  in  determining  the  jurisdiction  of  the 
trial  of  offences  committed  by  the  citizens  of  one  State 
against  the  citizens  of  the  other  State,  used  the  terms 
"Committed  in  that  part  of  Chesapeake  bay,  which 
lies  within  the  limits  of  Virginia,  or  that  part  of  the 
said  bay  where  the  line  of  division  from  the  south  point 
of  Potomac  river  (now  called  Smith's  point)  to  Watkins 
point,  near  the  mouth  of  Pocomoke  river,  may  be  doubt- 
ful." 

A  line  could  not  be  drawn  from  Smith's  point  to  Wat- 
kins  point,  without  its  crossing  Tangier  sound;  and  if 
that  line,  as  stated  by  the  Commissioners,  was  a  line 
wholly  in  the  Chesapeake  bay,  then  they  must  have 
considered  Tangier  sound  as  forming  a  part  of  the  bay. 
It  might  as  well  be  contended  that  no  such  body  of 
water  as  Tangier  sound  existed  in  1785,  because  the 
compact  declares  that  the  line  which  crosses  that  sound 
is  wholly  in  the  bay,  as  that  a  Pocomoke  sound  did  not 
then  exist,  because  it  is  not  laid  down  on  an  ancient 
map  of  Virginia  or  Maryland.     Is  there  a  person   who 
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doubts  that  both  Tangier  sound  and  Pocomoke  sound 
existed  in  1785,  and  that  their  existence  was  well  known 
to  the  Commissioners  who  framed  the  compact?  That 
a  Pocomoke  bay  or  sound  existed  and  was  recognized 
more  than  one  hundred  years  prior  to  1785,  can  be 
established  by  ancient  documentary  evidence  of  the 
highest  character.  The  first  of  these  documents  is  a 
Maryland  one,  taken  from  Maryland  Council  Proceed- 
ings, Liber  H.  H.,  Fol.  268,  and  is  a  commission  dated 
August  22d,  1666,  directed  to  certain  persons,  to  lay 
off  the  county  of  Somerset,  "bounded  on  the  south  by 
a  line  drawn  from  Watkins  point,  being  the  north  point 
of  that  hay  into  which  the  river  Wicho  (formerly  called 
Wicomoco,  and  afterwards  Pocomoke,  and  now  Wi- 
comoco  again)  doth  fall."  What  bay  could  this  have 
been  unless  it  was  the  Pocomoke  bay? 

Another  ancient  document  relied  upon  is  one  in  which 
both  States  (then  Colonies)  were  equally  interested,  and 
which  records  the  actions  of  their  respective  repre- 
sentatives. It  is  the  report  of  Phillip  Calvert  and 
Edmund  Scarborough,  of  the  line  run  by  them,  settling 
the  line  of  division  between  the  two  colonies  on  the 
Eastern  Shore.     It  bears  date  June  25th,  1668,  and  says: 

"After  a  full  and  perfect  view  taken  of  the  point  of 
land  made  by  the  north  side  of  Pocomoke  hay  and  south 
side  of  Annamessex  bay,  have  and  do  conclude  the 
same  to  be  Watkins  point,  from  which  said  point,  so 
called,  we  have  run  an  east  line  agreeable  with  the 
extremest  part  of  the  westernmost  angle  of  the  said 
Watkins  point,  over  Pocomoke  river  to  the  land  near 
Robert  Holston's,  etc." 
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Does  not  this  report  indubitably  determine  that  there 
existed  a  Pocomoke  bay,  distinct  from  the  Pocomoke 
river,  in  1668,  one  hundred  and  seventeen  years  prior  to 
the  compact  of  1785?  What  becomes  of  the  contention 
that  Pocomoke  bay  or  sound  is  but  another  name  given 
to  a  part  of  the  waters  of  Pocomoke  river,  forms  part  of 
that  river,  and  that  the  commissioners  in  framing  the 
compact,  when  they  referred  to  Pocomoke  river,  neces- 
sarily embraced  the  sound  of  the  same  name  also?  But 
Senator  Waters  says  (reference  is  here  made  to  the 
speech  of  the  senator  made  at  the  Old  Point  meeting  of 
the  Joint  Committee)  "that  the  contention  that  Poco- 
moke river  had  its  mouth  at  Watts  island  and  that  the 
western  bank  was  continuous  land  from  Annamessex  to 
that  island,  is  aided  by  testimony  that  can  be  produced." 
But  the  senator  produced  no  testimony  to  sustain  this 
proposition,  except  one  extract  from  the  records  of 
Accomack  county,  which  is  hereinafter  referred  to.  The 
senator,  as  before  stated,  was  a  Maryland  member  of 
the  boundary  commission  in  1872;  and  it  is  presumed 
that  the  testimony  of  witnesses  relied  upon  by  him  are 
the  depositions  of  certain  residents  of  Annamessex  and 
Smith's  island,  introduced  on  the  part  of  Maryland  and 
taken  by  the  commission.  The  whole  evidence  of  these 
witnesses,  having  any  application  to  the  question  in 
issue,  was  the  proof  by  them  of  statements  made  by 
Thomas  Nelson  (known  as  King  Nelson),  son  of  Sacker 
Nelson,  of  what  had  been  told  him  by  his  father.  The 
first  of  these  witnesses  introduced  was  McKeney  Taws, 
who  testified  he  married  the  daughter  of  King  Nelson, 
but  that  he  had  never  heard  him  (Nelson)  say  anything 
of  the  washing  away  of  land  between  Fox  island  and 
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Watts  island.  Then  Jacob  Culleu,  aged  seventy-nine 
years,  was  called,  and  testified  that  he  heard  King 
Nelson  say  that  his  father,  Sacker  Nelson,  told  him  that 
he  had  seen  the  time  when  he  could  have  taken  a  fence 
rail  and  reached  across  all  the  break-through  and  could 
have  walked  across  them  all  between  Fox  island  and 
Watts  island,  and  that  King  Nelson  died  in  1854  or 
1855.  Upon  cross-examination  this  witness  said  that 
when  King  Nelson  told  him  what  he  did  (in  1853  or 
1854),  the  space  between  Fox  island  and  Watts  island 
was  about  five  miles,  and  that  he  had  known  that  space 
since  he  (witness)  was  15  or  16  years  old. 

John  Marshall  testified  that  a  vessel  of  six  feet  draft  or 
over,  loaded,  could  pass  between  Watts  island  and  Fox 
island.     The   next  witness,   William  Nelson,   a   son  of 
King  Nelson,  testified  that  his  father  was  at  his  death, 
from  90  to  100  years  old,  and  he  died   16  years  before 
witness's  deposition  was  taken ;  that  witness  heard  his 
father  say  that  his  (King  Nelson's)  father  told  him  that 
he  had  seen  the  time  when  he  could  take  a  twelve  foot 
fence  rail  and  walk  all  the  way  from  the  mainland  across 
Cedar  straits  to  Watts  island;  and  this  witness  testified 
it  was  then  five  or  six  miles  from  Fox's  island  to  Watts 
island.     Edward  Faws  testified  that  Tommy  or  King 
Nelson    told  witness   his  father    (Sacker  Nelson)   once 
owned  and  lived  upon  Fox's  island,  and  that  the  islands 
of  Fox  island  group  were  once  nearly  all  joined  together 
down  to  the  southernmost  point  of  these  islands,  now 
called  Southend,  and  he  thought  he  could  have  taken  a 
fence  log  and  walked  from  Cedar  straits  to  Southend,  so 
called.     These  witnesses  do  not  agree  as  to  the  state- 
ment made   by  Thomas  Nelson;  the  last  confining  the 
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statement  attributed  by  him  to  Sacker  Nelson,  to  the 
group  of  Fox  islands,  and  the  others  to  the  whole 
distance  from  Annamessex  to  Watts  island. 

What  reliance  can  be  placed  upon  the  romances  of 
Thomas  Nelson  or  Sacker  Nelson,  rivaling  those  of 
Baron  Munchausen?  Admit  that  from  Annamessex  to 
Watts  island  was  a  continuous  body  of  land  at  one  time ; 
when  was  it?  If  early  in  the  present  century,  the  space 
between  Fox's  island  and  Watts  island  was  five  miles 
wide,  and  with  a  depth  of  water  at  least  six  feet,  can  it 
be  probable  that  the  supposed  continuous  body  of  land 
from  Annamessex  to  Watts  island  existed  when  in  1608 
Captain  Smith  made  his  exploration  of  the  Chesa- 
peake? But  the  question  involved  is  the  existence  of 
these  islands  and  of  Pocomoke  sound,  or  bay  in  1785. 
The  order  for  the  formation  of  Somerset  County  in  1666, 
and  the  report  of  Calvert  and  Scarborough  in  1668,  show 
the  existence  of  Pocomoke  bay  at  these  dates.  Virginia 
grants  to  John  Taylor  in  1673,  Watts  island;  to  Thomas 
Welburne,  in  1678,  Fox  island,  north  of  Watts  island, 
and  to  John  Carter,  in  1699,  North  Fox  island.  No  one 
will  question  that  these  several  islands  existed  at  the 
date  of  the  respective  grants."  It  is  claimed  that  the 
records  of  Accomack  County  show  by  depositions  taken 
on  the  19th  of  July,  1664,  that  "Pocomoke  river  was  as 
far  below,  and  south  of  Watkius  point,  as  a  man  cau  see 
on  a  clear  day."  I  deny  that  the  records  show  any  such 
fact.  They  show  that  "Pocomoke  river  lay  to  the  south- 
ward of  a  small  spiral  point  on  the  south  side  of  Anna- 
messex, and  which  point  is  to  the  southward  of  the  place 
described  in  Captain  Smith's  map  for  Watkins  point,  so 
far  as  a  man  can  see  in  a  clear  daj7." 
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It  will  be  remembered  that  at  that  date  Maryland  was 
claiming  to  Onancock  creek,  and  Virginia  to  Manokin 
river.  The  snb-committee  has  had  an  active  view  of 
this  location,  and  has  been  to  what  is  known,  called  and 
recognized  as  the  mouth  of  the  Pocomoke  river.  It  is 
clearly  defined,  and  not  over  a  quarter  of  a  mile  wide. 
The  river  empties  into  Pocomoke  sound  at  Williams 
point,  the  sound  extending  for  miles  on  either  side  of 
the  river's  mouth.  The  eminent  gentleman  from  Wi- 
comico (Mr.  Ellegood)  had  to  admit  in  his  argument 
that  what  he  claimed  to  be  Pocomoke  river  below  Wil- 
liams point  was  a  river  with  its  western  bank  submerged. 
The  gentleman  was  necessarily  forced  to  this  position. 
It  is  surely  a  contradiction  iu  terms,  as  two  banks  are 
as  necessary  to  make  a  river  as  the  water  that  flows 
between. 

I  pass  now  to  Maryland's  claim  of  concurrent  right  of 
fishery  in  Pocomoke  sound  by  prescription,  one  of  imme- 
morialty,  based  upon  a  presumed  grant  which  the  law 
writers  say  can  not  exist  in  this  country ;  the  other  is 
based  upon  the  doctrine  of  repose.  That  title  by  pre- 
scription can  be  obtained,  the  possession  must  be  unin- 
terrupted, peaceable  and  adverse  for  a  period  of  twenty 
years.  It  appears  to  be  the  better  opinion  that  the  length 
of  time  required  is  the  same  between  two  sovereign  States 
as  between  two  individuals.  The  Maryland  gentlemen 
of  the  committee  claim  that  Maryland  has  exercised  the 
right  of  fishery  in  Pocomoke  sound  from  time  out  of 
mind  to  1884,  uninterruptedly,  peaceably  and  adversely, 
without  hindrance  from  the  State  of  Virginia.  They 
desire  the  Virginia  members  of  the  committee  to  con- 
cede this,  which  they  decline  to  do,  and  I  now  utterly 
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deny  that  this  proposition  is  correct.     They  admit  that 
since  1884,  when  the  present  oyster  navy  was  organized^ 
there  have  been  numerous  arrests  of  Maryland  citizens 
for  taking  oysters  in  Pocomoke  sound  on  the  Virginia 
side  of  the  Black  and  Jenkins  line.     That  convictions 
have  followed  and   bail   bonds   and  vessels  forfeited. 
This  claim  by  prescription  is  not  based  upon  anything 
in  the  compact  of  1785,  but  upon  their  claimed  manner 
of  exercising  their  right,  and  length  of  time.     For  cen- 
turies before  the  Black  and  Jenkins  award,  there  was  a 
dispute   as   to   where    the   boundary   line   crossed   the 
Pocomoke  sound,  Virginia  claiming  that  the  true  line 
was   considerably  above,   and   Marj7land,   that  it   was 
considerably  below   the   line  fixed   by  the   arbitrators. 
There  was  a  border  country  between  these  two  States^ 
as  there  always  will  be  where  the  boundary  between 
two   Sovereign    States   is    undefined.     The   citizens  of 
both  Maryland  and  Virginia,  during  this  time  of  uncer- 
tainty, probably  both  did  fish  in  this  disputed  territory, 
but  Virginia   certainly  claimed   an  exclusive  right  of 
fishery  up  to  the  boundary  line,  wherever  that  might 
be,  and  claimed  no  right  beyond.     I  submit  that,  when 
the  line  was  definitely  fixed  by  the  Black  and  Jenkins 
award,  it  fixed  the  limits  of  the  rights  of  the  citizens. 
The  claim  before  that  time  was  not  of  concurrent  right  of 
fishery,  but  an  exclusive  right  upon  the  part  of  each  State 
up  to  an  undefined  line.     The  Black  and  Jenkins  award 
defined  the  line  and  limited  the  territorial  extent  of  the 
rights.    I  am  well  aware  that  under  the  articles  of  arbit- 
rament the  citizens  of  the  States  were  not  to  be  deprived 
of  the  decision  of  the  arbitrators,  of  any  of  the  rights  and 
privileges  of  the  compact  of  1785.     (See  Acts  General 


125 


Assembly  of  Virgiuia,  session  1874,  chapter  135,  page 
151.)  This  right  by  prescription  is  from  its  very  name 
not  a  right  arising  under  said  compact.  Virginia's 
legislation  on  the  subject  of  this  preservation  of  oysters 
virtually  began  in  1819,  and,  from  that  time  to  this,  her 
legislation  will  show  that  she  has  claimed  exclusive 
right  of  fishery  in  Pocomoke  sound  up  to  the  true 
boundary  line. 

I  am  credibly  informed  that  there  have  been  numer- 
ous arrests  of  Marylanders  for  taking  and  catching 
oysters  in  Pocomoke  sound,  south  of  the  true  boundary 
line,  and  that  trials  and  convictions  have  followed  long 
prior  to  1884. 

It  is  absolutely  impossible  to  find  the  records  of  sucb 
trials  and  convictions  except  by  accident,  the  mode  of 
indexing  the  records  in  prosecutions  for  violation  of 
oyster  laws  giving  no  idea  of  the  waters  in  which  the 
alleged  offense  was  committed.  I  have  been  fortunate 
enough,  though,  to  fiod  two  cases.  By  an  Act  of  the 
General  Assembly  of  Virginia,  entitled  an  Act  imposing 
a  tax  on  oysters,  passed  April  23,  1867,  the  first  and 
only  oyster  navy,  except  the  one  in  existence,  was 
created.  Orris  A.  Browne,  the  captain  of  one  of  the 
police  boats,  did,  on  the  7th  day  of  June,  1870,  arrest 
John  J.  Lawson  and  sixteen  other  Maryland  citizens, 
each  of  whom  was  a  captain  of  a  separate  boat,  for 
catching  oysters  in  Pocomoke  sound,  contrary  to  the 
statute  in  that  case  made  and  provided.  They  were 
tried,  convicted  and  committed  to  jail  for  failure  to  pay 
the  fines  imposed  upon  them.  These  Maryland  citizens 
raised   the  question  of  their   right  to  take  oysters   in 
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Pocornoke  sound,  in  habeas  corpus  proceedings  before 
the  Hon.  George  T.  Garrison,  Judge  of  the  Circuit  Court 
of  the  County  of  Accomack.  They  were  in  those  pro- 
ceedings ably  represented  by  both  Maryland  and  Vir- 
ginia counsel,  but  the  distinguished  Circuit  Judge 
decided  that  they  were  legally  held.  A  copy  of  these 
habeas  corpus  proceedings,  duly  certified  by  the  Clerk  of 
the  Circuit  Court  for  the  County  of  Accomack,  is  here- 
with filed  and  made  a  part  of  this  report.  The  Mary- 
land parties  were  discharged  by  the  Governor  of 
Virginia,  acting  under  a  joint  resolution  of  our  Legis- 
lature, the  preamble  of  which  resolution  is  as  follows : 

"Whereas,  a  message  has  been  received  from  the 
Governor  of  Virginia,  announcing  that  the  Governor  of 
Maryland  has  pledged  his  State  to  the  observance  and 
maintenance  of  the  boundary  between  the  two  States, 
known  as  the  Davidson  and  Lovett  line,  until  the  ques- 
tion of  the  correct  line  can  be  definitely  settled,  and 
asking  the  release  of  Marylanders  trespassing  on  said 
line;  Eesolved,"  etc. 

It  appears  from  this  that  the  Marylanders  acknowl- 
edged that  they  were  trespassers,  and  that  the  Davidson 
and  Lovett  line  was  merely  a  temporary  one  to  continue 
only  until  the  correct  line  could  be  definitely  settled. 
This  was  done  by  the  Black  and  Jenkins  award. 

In  September,  1874,  Edward  W.  Horsey  and  two  other 
citizens  of  Maryland  were  arrested  by  William  Samuel 
Custis,  an  inspector  of  oysters  for  the  county  of  Acco- 
mack, and  a  posse  summoned  by  said  inspector,  for 
taking  oysters  in  the  part  of  Pocornoke  sound  lying  in 
Virginia.     They  were  tried  in  Accomack  County  Court, 
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convicted,  confined  in  Accomack  county  jail,  and,  after 
a  time,  discharged  therefrom  by  the  order  of  the  Judge 
of  said  County  Court,  upon  the  ground  of  their  inability 
to  pay  the  fines  and  costs  of  prosecution.  A  duly  certi- 
fied copy  of  said  indictment,  verdict  of  the  jury,  judg- 
ment of  the  court,  order  discharging  said  parties  from 
custody,  and  sufficient  of  the  evidence  in  the  record  in 
said  proceedings,  to  show  that  the  prisoners  were  Mary- 
landers,  is  herewith  filed  as  a  part  of  this  report.  By 
an  Act  of  the  General  Assembly,  approved  April  30,. 
1874,  the  vessels  in  the  first  oyster  navy,  hereinbefore 
referred  to,  were  directed  to  be  sold.  See  Acts  1874r 
chapter  320,  page  447.  The  sale  of  these  vessels  was 
made  shortly  after  the  passage  of  said  act. 

At  the  time  Horsey  and  others  were  arrested,  there 
was  no  Virginia  oyster  navy,  and  the  arrests  were  made 
as  before  stated,  by  an  oyster  inspector  and  his  posse. 

To  show  that  some  of  the  most  eminent  legal 
authorities  of  the  State  of  Maryland,  aud  do  not  think 
that  she  has  any  right  of  fishery  in  the  Pocomoke 
sound  and  east  of  the  Black  and  Jenkins  line,  whatever 
her  oystermen  especially  desirous  of  that  privilege  may 
claim,  I  quote  from  an  interview  with  Hon.  Wm. 
Pinkney  Whyte,  then  Attorney  General  of  Maryland, 
published  in  the  Baltimore  Sun:  "The  Legislature  (of 
Maryland),  by  chapter  471  of  1891,  directed  him,  he 
said,  to  take  such  steps  as  may  be  necessary  and  proper 
to  obtain  as  soon  as  possible,  the  decision  of  the 
Supreme  Court  of  the  United  States  as  to  the  scope  and 
effect  of  the  compact  of  1785,  whether  or  not  it  applies 
to  that  body  of  water  now  called  Pocomoke  sound,  and 
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whether  or  not  the  citizens  of  Maryland  have  a  right,  to 
take  oysters  in   said  waters  jointly  with  the  citizens  of 
the  State  of  Virginia,   and  so  on.     Of  course,   said  Mr. 
Whyte,   the  first   thing  to  be  done  was  to  examine  the 
compact  and  see  if  there  were  any  words  in  it,  by  which 
the  citizens  of  Maryland  could  have  any  right  of  fishing 
in  Pocomoke  sound  south  of  the  boundary  line  between 
Maryland   and  Virginia,   or  in  'the  waters  covering  the 
territory   ,  of    Virginia,     as     the     boundary    line    was 
established   by  the  award  of  Governor  Jenkins,  Judge 
Black  and   Senator  Beck,  in   1877,  and  which  has  been 
approved  by  Congress  in  1878-9,  c.  196.     Now  this  is  no 
new  question,  but  has  been  submitted  to  my  predecessor, 
Hon.  Charles  B.  Eoberts,  by  the  Legislature  of  1884,  by 
chapter  354,  and  under  the  authority  of  that  act  he  had 
obtained  the  well   considered  opinion  of  the  great  and 
wise    lawyer,    over     whose   death    we    are    sorrowing 
to-day,    I.   Nevett    Steele;    and    in    overlooking    that 
I    was    confronted    with     this    formidable    statement. 
Speaking    of  the   waters  lying   in  the    boundaries    of 
Virginia    and    to    which    the    compact    of    1785    does 
not  in  express  terms  refer,   he  says :    Even  if  it  could 
be  shown  that  for  many  years  back  citizens  of  Mary- 
land,  equally   with   citizens    of    Virginia,    had    fished 
in  those  waters,  while  the  line  of  boundary  was  in  doubt 
and  unsettled,  that  could  not  take  away  the  exclusive 
right  of  the  State  of  Virginia,  to  control  the  fisheries 
in  those  waters  which  lie  within   her  territory,   as   now 
finally   and    validly   settled   by   the    award.     The    soil 
under  these  waters  now  belongs  to  her,   and  the  exclu- 
sive right  of  fishery  in  them  equally  belongs  to  her,  un- 
less by  force  of  the  compact  of  1785,  or  the  proviso  of 
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the  acts  of  1874  and  1876,  appointing  arbitrators  to  de- 
termine the  true  line  of  boundary,  she  has  agreed  that 
the  rights  shall  be  equally  enjoyed  by  the  citizens  of 
Maryland.  Looking  then  to  the  terms  of  the  compact,  I 
find  that  the  Pocomoke  sound  is  nowhere  mentioned  in 
it,  and  that  it  contains  no  stipulations  such  as  in  the 
case  of  the  Potomac  river,  that  the  citizens  of  both 
States  shall  have  the  right  of  fishing  in  the  Pocomoke 
river.  There  being  no  such  stipulation,  there  is  no  such 
right,  "Confronted  with  such  a  decided  opinion,  writ- 
ten in  December,  1885,  by  the  ablest  lawyer  of  Maryland 
and,  of  course,  to  be  a  part  of  the  legal  discussion  of  the 
question,  is  any  man  fool  enough  to  suppose  that  I  could 
be  induced  to  involve  the  State  in  a  legal  controversy 
with  Virginia,  until  I  had  satisfied  myself  of  the  neces- 
sary and  proper  steps  to  take  in  the  matter.  *  *  * 
In  the  meanwhile  the  State,  so  far  as  I  am  concerned 
shall  be  involved  in  no  law  suit  with  Virginia,  in  a  case 
surrounded  with  such  difficulties,  and  likely  to  produce 
animosities  between  its  citizens,  with  very  uncertain 
results." 

It  would  be  no  small  thing  for  the  State  of  Virginia 
to  concede  to  Maryland  concurrent  right  of  fishery  in 
Pocomoke  sound.  There  are  thousands  of  industrious 
hardworking  and  honest  Virginians  who  make  their 
living  entirely  out  of  that  body  of  water.  The  residents 
on  the  borders  of  that  body  of  water  are  thrifty  and 
prosperous,  but  their  thrift  and  prosperity  is  the  fruit  of 
arduous  labors  in  the  chilly  waters  of  that  sound. 
While  I  have  as  much  respect  for  the  comity  and  good 
feeling,  which  should  exist  between  the  citizens  of  two 
bordering  States,  as  any  man,  still  I  cannot  let  that  feel- 
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ing  carry  me  to  the  extent  of  yielding  up  our  valuable 
heritage  as  Virginians. 

To  concede  Maryland's  right  to  fish  in  Pocomoke 
sound  to  the  south  and  east  of  the  Black  and  Jenkins 
line,  would  be  a  gift  to  her  of  that  privilege,  which  we 
are  surely  unwilling  to  bestow. 

In  the  preparation  of  this  report,  I  received  valuable 
assistance  from  the  valuable  paper  of  the  Hon.  John 
W.  Gillet,  Judge  of  the  Accomack  County  Court.  I 
file  with  this  report  said  paper,  not  as  a  part  of  it, 
because  his  paper  only  purports  to  review  the  arguments 
of  the  members  of  the  Maryland  Committee,  made  at 
the  Old  Point  meeting.  I  file  it,  because  in  my  opinion 
it  contains  valuable  information  on  the  subject,  and  is 
prepared  by  a  man  the  best  versed  on  the  subject  of 
any  one  in  Virginia. 

I  am,  with  respect,  etc., 

(Signed,)    J.  W.  G.  Blackstone. 

Accomack  C.  H.,  Va.,  Dec.  2d,  1891. 
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State  of  Virginia,  County  of  Accomack: 

To  the  Honorable  George  T.  Garrison, 

Judge  of  the  Circuit  Court  for  said  County  : 

The  petition  of  John  I.  Lawson,  Lorenzo  D.  Lawson, 
Thomas  H.  Lawson,  Isaac  Sterling,  Eufus  Sterling, 
Oliver  Sterling,  William  Sterling,  Bphriam  Sterling, 
Cornelius  Sterling,  John  H.  Sterling,  John  W.  Lawson, 
William  Tyler,  Job  Nelson,  Kellum  Jewett,  John  Tull, 
George  Sterling  and  Severn  Sterling,  respectfully  repre- 
sents that  they  are  citizens  of  the  State  of  Maryland, 
residing  in  Somerset  county,  and  that  they  are  illegally 
confined  and  detained  in  the  public  jail  of  said  county, 
contrary  to  law,  and  they  pray  your  Honor  to  cause 
them  and  each  of  them  to  be  brought  before  your 
Honor,  that  said  detention  and  confinement  may  be  in- 
quired into,  and  that  the  writ  of  habeas  corpus  may  be 
directed  to  issue  to  the  keeper  of  the  said  jail  for  that 
purpose,  and  that  they  and  each  of  them  may  be  hence 
discharged.     And  as   in    duty   bound,    they    will   ever 

pray,  etc. 

Parker  &  Neely,  p.  q. 


Accomack  County,  Virginia: 

On  this  10th  day  of  June,  1870,  before  the  subscriber, 

a  justice  of  the  peace  of  said  State,  in  and  for  said 

county,  personally  appeared  John  I.  Lawson,  Lorenzo 

D.  Lawson  and  William  Tyler,  and  made  oath  on  the 

Holy  Evaugely  of  Almighty  God,  that  the  matters  and 

facts  set  forth  in  the  foregoing  petition  are  true,  as 

therein  stated. 

Wm.  B.  Kennard,  J.  P. 

8 
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The  Commonwealth  of  Virginia  to  the  Jailor  of  the  county 
of  Accomack,  Greeting  : 

We  command  you  that  the  bodies  of  John  J.  Lawson, 
Lorenzo  D.  Lawson,  Thomas  H.  Lawson,  Isaac  Sterling, 
Rufus  Sterling,  Oliver  Sterling,  William  Sterling, 
Ephriam  Sterling,  Cornelius  Sterling,  John  H.  Sterling, 
John  W.  Lawson,  William  Tyler,  Job  Nelson,  Kellem 
Jewett,  John  Tull,  George  Sterling  and  Severn  Sterling, 
detained  by  you  and  under  your  custody,  as  it  is  said, 
together  with  the  day  and  cause  of  their  caption  and 
detention,  by  whatsoever  names  they  may  be  called, 
you  have  immediately  before  the  Judge  of  our  Circuit 
Court  for  the  County  of  Accomack,  at  the  court  house 
of  said  county,  to  do,  submit  to  and  receive  all  and 
singular  those  things  which  shall  then  and  there  be  con- 
sidered of  him  in  this  behalf. 

And  have  then  and  there  this  writ. 

Witness,  George  T.  Garrison,  Circuit  Judge  for  the 
County  of  Accomac,  at  the  county  aforesaid,  the  10th 
day  of  June,  A.  D.  1870. 

George  T.  Garrison. 


In  obedience  to  the  foregoing  writ  of  habeas  corpus,  to 
me  directed,  I  hereby  certify  to  the  judge  of  the  Circuit 
Court  for  the  County  of  Accomack,  that  the  said  John 
I.  Lawson,  Lorenzo  D.  Lawson,  Thomas  H.  Lawson, 
Isaac  Sterling,  Rufus  Sterling,  Oliver  Sterling,  William 
Sterling,  Ephriam  Sterling,  Cornelius  Sterling,  John  H. 
Sterling,  John  W.  Lawson,  William  Tyler,  Job  Nelson, 
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Kelletu  Dewey,  alias  Kelleui  Jewett,  John  Tull,  George 
Sterling-  and  Sebern  Killman,  alias  Severn  Sterling,  in 
the  said  writ  named,  were  received  into  the  jail  of  said 
county,  on  the  8th  day  of  June,  A.  D.  1870,  and  are  now 
retained  in  my  custody  under  authority  of  two  certain 
processes  called  writs  of  mittimus  or  orders  of  commit- 
ment, issued  under  the  hand  and  seal  of  William  B. 
Hennard,  a  Justice  of  the  Peace  for  the  said  County  of 
Accomack,  dated  the  7th  day  and  the  8th  day  of  June, 
1870,  respectively,  and  to  me  directed,  whereby  I  am 
commanded  to  receive  the  said  persons  into  the  said  jail, 
and  there  them  safely  keep,  for  the  term  of  two  months 
from  the  said  days,  respectively,  unless  the  sum  of 
twenty-nine  dollars  and  thirty-seven  and  one-half  cents 
($29.37£),  adjudged  by  the  said  justice  to  be  forfeited  by 
each  of  said  persons,  except  John  I.  Lawson;  and  unless 
the  sum  of  thirty  dollars  ($30),  adjudged  by  the  said 
justice  to  be  forfeited  by  the  said  John  I.  Lawson,  for 
the  offence  of  having,  on  the  7th  day  of  June,  in  the 
year  eighteen  l^undred  and  seventy,  in  the  said  county, 
unlawfully  taken  or  caught  oysters  in  the  waters  of  the 
Commonwealth  of  Virginia,  shall  be  sooner  paid  by 
each  of  said  persons,  respectively,  or  until  they  be 
otherwise  discharged  by  due  course  of  law ;  of  which 
said  writs  of  mittimus  I  hereto  annex  full  copies.  And 
I  now  have  the  bodies  of  the  said  Jno.  I.  Lawson, 
Lorenzo  D.  Lawson,  Thomas  H.  Lawson,  Isaac  Sterling, 
Rufus  Sterling,  Oliver  Sterling,  William  Sterling,  Eph- 
riam  Sterling,  Cornelius  Sterling,  John  H.  Sterling,  John 
W.  Lawson,  William  Tyler,  Job  Nelson,  Kellam  Dewey, 
alias  Kellam  Jewett,  John  Tull,  George  Sterling  and 
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Severn  Killman,  alias  George  Sterling,  before  the  said 
judge,  as  by  the  said  writ  of  habeas  corpus  I  am  com- 
manded. 

Wm.  S.  Hope, 

Sheriff  of  Accomack  County  and  Keeper 

of  the  Jail  of  said  County. 

1870,  June  10. 


(Copy  of  Mittimus.) 

Virginia,  Accomack  County,  to  wit: 

lo   Richard   Hickman,   a   Special    Constable   of  the   said 
County,  and  to  the  Keeper  of  the  Jail  of  said  County : 

Whereas,  Lorenzo  D.  Lawson,  Thomas  H.  Lawson, 
Isaac  Sterling,  Eufus  Sterling,  Oliver  Sterling,  William 
Sterling,  Ephriam  Sterling,  Cornelius  Sterling,  John  H. 
Sterling,  John  W.  Lawson,  William  Tyler,  Job  Nelson, 
Kellam  Dewey,  John  Tull,  George  Sterling  and  Severn 
Killman  were  this  day  convicted  before  me,  William  B. 
Kennard,  a  Justice  of  the  Peace  of  the  said  county,  for 
that  they,  the  said  Lorenzo  D.  Lawson,  Thomas  H. 
Lawson,  Issac  Sterling,  Eufus  Sterling,  Oliver  Sterling, 
William  Sterling,  Ephriam  Sterling,  Cornelius  Sterling, 
John  H.  Sterling,  John  W.  Lawson,  William  Tyler,  Job 
Nelson,  Kellam  Dewey,  John  Tull,  George  Sterling  and 
Severn  Killman,  did,  in  the  month  of  June,  eighteen 
hundred  and  seventy,  to  wit.,  on  the  7th  day  of  June, 
in  the  year  last  mentioned,  in  the  said  county,  unlaw- 
fully take  or  catch  oysters  in  the  waters  of  the  Common- 
wealth of  Virginia,  to  wit.,  in  the  waters  of  Pocomoke 
sound,  contrary  to  the  statute  in  that  case  made  and 
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provided ;  and  I,  the  said  William  B.  Kenuard,  there- 
upon adjudge  that  each  of  the  before-mentioned  persons 
had  forfeited  the  sum  of  twenty-nine  dollars  and  thirty- 
seven  and  a  half  cents  ($29.37£)  for  the  said  offense — 
one-half  thereof  to  the  Commonwealth  and  the  other 
half  thereof  to  the  use  of  Orris  A.  Browne,  an 
inspector  appointed  in  accordance  with  the  provisions  of 
the  Act  of  the  General  Assembly  entitled  "An  Act 
Imposing  a  Tax  on  Oysters,"  passed  April  23, 1867;  and 
the  said  persons  being  so  convicted  and  being  now 
required  by  me  to  pay  the  said  sum  so  forfeited  by  each 
of  them,  respectively,  have  not  nor  has  either  of  them 
paid  the  same,  but  wholly  failed  to  do  so.  These  are  in 
the  name  of  the  Commonwealth  to  command  you,  the 
said  Special  Constable,  to  take  the  said  Lorenzo  D. 
Lawson,  Thomas  H.  Lawson,  Isaac  Sterling,  Eufus 
Sterling,  Oliver  Sterling,  William  Sterling,  Ephriam 
Sterling,  Cornelius  Sterling,  John  H.  Sterling,  John  W. 
Lawson,  William  Tyler,  Job  Nelson,  Kellani  Dewey, 
John  Tull,  George  Sterling  and  Severn  Kill  man,  and 
convey  them  to  the  jail  of  the  said  county,  and  there  to 
deliver  them  to  the  keeper  thereof,  together  with  this 
precept. 

And  I  command  you,  the  keeper  of  said  jail,  to 
receive  the  said  persons  into  the  said  jail,  and  there 
them  safely  keep  for  the  term  of  two  months  from  this 
day,  unless  the  said  sum  so  forfeited  shall  be  sooner 
paid  by  each  of  the  said  persons,  respectively,  or  until 
they  be  otherwise  discharged  by  due  course  of  law. 

Given  under  my  hand  and  seal  this  8th  day  of  June, 
A.  D.  1870. 

W.  B.  Kennard,  J.  P.        (Seal.) 
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(Copy  of  Mittimus.) 

Virginia,  Accomack  county,  to  wit: 

To  Richard  Hickman,   a  Special   Constable  of   the  said 
County,  and  to  the  Keeper  of  the  Jail  of  said  county: 

Whereas,  John  I.  Lawson  was  this  day  convicted 
before  me,  William  B.  Kennard,  a  Justice  of  the  Peace 
of  the  said  county,  for,  that  he,  the  said  John  I.  Law- 
son,  did,  in  the  month  of  June,  eighteen  hundred  and 
seventy,  to  wit:  on  the  7th  day  of  June,  in  the  year 
fast  mentioned,  in  the  said  county,  unlawfully  take  or 
catch  oysters  in  the  waters  of  the  Commonwealth  of 
Virginia,  to  wit:  in  the  waters  of  Pocomoke  sound, 
contrary  to  the  statutes  in  that  case  made  and  pro- 
vided; and  I,  the  said  William  B.  Kennard,  thereupon 
adjudged  that  he  had  forfeited  the  sum  of  thirty  dollars 
($30)  for  his  said  offence,  one-half  thereof  to  the  Com- 
monwealth, and  the  other  half  thereof  to  the  use  of 
Orris  A.  Browne,  an  inspector,  appointed  in  accordance 
with  the  provisions  of  the  act  of  the  General  Assembly, 
entitled  "An  Act  Imposing  a  Tax  on  Oysters,"  passed 
April  23,  1867;  and  the  said  John  I.  Lawson,  being  so 
convicted,  and  being  now  required  by  me  to  pay  the 
said  sum,  has  not  paid  the  same,  but  wholly  failed  to  do 
so.  These  are  in  the  name  of  the  Commonwealth  to 
command  you,  the  said  Special  Constable,  to  take  the 
said  John  I.  Lawson  and  convey  him  to  the  jail  of  the 
said  county,  and  there  to  deliver  him  to  the  keeper 
thereof,  together  with  this  precept.  And  I  command 
you,  the  keeper  of  the  said  jail,  to  receive  the  said  John 
I.  Lawson  into  the  said  jail,  and  there  him  safely  keep 
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for  the  term  of  two  months  from  this  day,  unless  the 
said  sum  shall  be  sooner  paid,  or  until  he  be  otherwise 
discharged  by  due  course  of  law. 

Given  under  my  hand  and  seal,  this  7th  day  of  June, 
A.  D.  1870. 


Wm.  B.  Kennard,  J.  P.        (Seal.) 


John  I.  Lawson  and  others] 

I 
vs.  \-      On  writ  of  Habeas  Corpus. 

Jailor  of  Accomack  County.  J 

To  the  clerk  of  the  Circuit  Court  of  Accomack  county. 

Upon  a  hearing  of  this  cause  in  vacation,  it  appear- 
ing from  the  return  of  the  officer  having  the  petitioners 
in  custody,  and  the  warrants  of  commitment  from  under 
the  hand  and  seal  of  Wm.  B.  Kenuard,  the  committing 
justice,  copies  of  which  said  warrant  are  annexed  to 
said  return,  that  the  petitioners  are  legally  in  the  cus- 
tody of  the  said  officers,  to  wit:  the  keeper  of  the  jail 
of  said  county.  It  is  considered  by  the  court  that  the 
said  petitioners  be  remanded  to  jail,  in  the  custody  of 
said  keeper. 

Given  under  my  hand  this  10th  day  of  June,  1870. 

Geo.  T.  Garrison. 

The  foregoing  is  a  true  transcript  from  the  records  of 
the  Circuit  Court  for  the  County  of  Accomack,  Virginia. 

Test :  John  D.  Grant,  C.  C. 

1892,  November  30th. 
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Virginia.  \      In  t]ie  Cownty  Court  °f 

j  the  County  of  Accomack  : 

Eighth  Judicial   Circuit,   ^      The  jar0rs  of  the  Com- 
Accomack  County,  to  wit:  !mon  wealth  in   and  for  the 

In  the  Circuit  Court  of     |  body  of  the  County  of  Acco- 
the  said  County.  J  mack,  and  now  attending 

said  Court,  upon  their  oaths,  present  that  Edward  W. 
Horsey,  John  H.  Garrison  and  Henry  T.  Curtis,  being 
other  than  citizens  of  this  State,  on  the  eleventh  day  of 
September,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy-four,  in  said  county,  did  unlawfully 
take  and  catch  oysters  in  the  waters  of  this  State,  to  wit: 
in  that  part  of  Pocomoke  sound  lying  in  said  State, 
against  the  peace  and  dignity  of  the  Commonwealth  of 
Virginia. 

Thomas  H.  Bayly  Browne, 

Atty.  for  the  CommHh. 

Upon  the  information  of  Wm.  S.  Custis, 
sent  up  by  the  Court;  on  the  information 
of  Jas.  F.  Shrieves  as  to  E.  W.  Horsey,  on 
the  information  of  W.  J.  Barnes  as  to  John 
H.  Garrison,  and  on  the  information  of  John 
Barnes  as  to  Henry  T.  Custis. 

The  foregoing  is  a  true  copy  of  the  indictment  found 
by  the  Grand  Jury,  at  the  October  Term,  1874,  of  Ac- 
comack Circuit  Court. 

Teste:  M.  Oldman,  Dpy. 

For  Wm;  H.  B.  Custis,  C.  C. 
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Virginia  : 


On  an  Indictment. 


At  a  Court  held  for  the  County  of  Accomack,  at  the 
Courthouse  thereof,  on  Monday  the  26th  day  of  October, 
A.  D.  1874. 

The  Commonwealth, 
Plaintiff, 

against 

Edward  W.  Horsey, 

John  H.  Garrison  and 

Henry  T.  Curtis, 

Defendants. 

The  said  defendants,  who  stood  indicted  with  being- 
other  than  citizens  of  the  State  of  Virginia,  having  on 
the  eleventh  day  of  September,  1874,  in  the  said  county, 
unlawfully  took  and  caught  oysters  in  the  waters  of  the 
said  State,  to  wit:  In  that  part  of  Pocomoke  sound 
lying  in  the  said  State,  appeared  the  said  Edward  W. 
Horsey,  pursuance  to  his  recognizance  entered  into 
before  the  Circuit  Court  of  the  said  county,  on  the  9th 
day  of  October,  1874,  the  said  John  H.  Garrison, 
pursuance  to  his  recognizance  entered  into  before 
James  M.  Moore,  Justice  of  the  Peace,  on  the  6th 
day  of  October,  1874,  and  the  said  Henry  T. 
Curtis,  was  set  to  the  Bar  by  the  jailor  of  the  said 
County  Court;  whereupon  the  said  defendants,  respec- 
tively, said  that  they  were  not  guilty  in  manner  and  form 
as  in  the  said  indictment  against  them  was  alleged,  and  of 
this  put  themselves  upon  the  country  ;  and  the  Attorney 
for  the  Commonwealth  likewise;  and  thereupon  came  a 
jury,  to  wit :  John  T.  F.  Hope,  Peter  E.  Shields,  George 
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T.  Gillespie,  Southey  B.  Bull,  Thomas  T.  Taylor,  Henry 
P.  Mason,  Wm.  H.  Pruitt,  Nehemiah  W.  Nock,  Peter  T. 
East,  John  T.  Hutchinson,  Ezekiel  Y.  Smith  and  George 
G.  Fox,  who  were  elected,  tried  and  sworn  well  and  truly 
to  try  the  issue  joined  between  the  Attorney  for  the 
Commonwealth  and  the  said  defendants,  upon  the  indict- 
ment aforesaid,  and  having  partly  heard  the  evidence, 
but  there  not  being  sufficient  time  to  complete  the  trial, 
were  by  consent  of  the  accused  and  with  the  assent  of 
the  court,  adjonrned  until  the  next  day  at  10  o'clock 
a.  M. 

At  which  day,  to  wit :  At  a  court  held  for  said  County, 
at  the  Courthouse  thereof,  by  adjournment,  on  Tuesday, 
the  27th  day  of  October,  A.  D.  1874,  came  again  the 
Attorney  for  the  Commonwealth,  and  the  defendants  by 
their  attorney,  and  the  jury  sworn  to  try  the  issue 
joined  betwen  the  Attorney  for  the  Commonwealth  and 
the  said  defendants  upon  the  said  indictment,  appeared 
according  to  their  adjournment,  and  having  fully  heard 
the  evidence,  but  there  not  being  sufficient  time  to  com- 
plete the  trial,  were,  by  consent  of  the  accused  and  with 
the  assent  of  the  court,  adjourned  to  the  then  next  day, 
at  10  o'clock  a.  m. 

At  which  day,  to  wit:  At  a  Court  held  for  said 
county,  at  the  Courthouse  thereof,  by  adjournment,  on 
Wednesday,  the  28th  day  of  October,  A.  D.  1874,  came 
again  the  attorney  for  the  Commonwealth,  and  the 
defendants  by  their  attorney;  and  the  jury  sworn  to  try 
the  issue  joined  between  the  attorney  for  the  Common- 
wealth and  the  said  defendants  upon  the  said  indict- 
ment  appeared   according  to   their   adjournment,   and 
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having  fully  heard  the  argument  of  counsel,  were  sent 
out  of  Court  to  consult  of  their  verdict,  and  after  some 
time  returned  the  following  verdict,  to  wit :  "  We,  the 
jury,  find  Edward  W.  Horsey,  John  H.  Garrison  and 
Henry  T.  Curtis  guilty  in  manner  and  form  as  alleged 
and  charged  in  the  indictment";  whereupon  the  said 
defendants  moved  the  Court  to  set  aside  the  said  verdict 
and  to  grant  them  a  new  trial  upon  the  indictment 
aforesaid,  upon  the  ground  that  the  said  verdict  was 
contrary  to  the  law  and  the  evidence,  which  motion 
was  continued  until  the  then  next  day. 

And  now  on  this  day,  to  wit :  At  a  Court  held  for 
said  county,  at  the  courthouse  thereof,  by  adjournment, 
on  Friday,  the  30th  day  of  October,  A.  D.  1874,  came 
again  the  attorney  for  the  Commonwealth,  and  the 
defendants,  by  their  attorney ;  whereupon  the  said 
defendants  by  their  attorney  withdrew  their  motion  to 
set  aside  the  verdict  and  for  a  new  trial  made  on  the 
third  day  of  the  present  term  ;  therefore  it  is  considered 
by  the  Court,  that  the  defendant,  Edward  W.  Horsey, 
forfeit  and  pay  for  the  use  of  the  Commonwealth  five 
hundred  dollars  ($500),  and  the  vessel,  tackle  and 
appurtenances  used  by  the  said  defendant  at  the  time  of 
the  commission  of  the  offence  whereof  he  has  been  con- 
victed ;  and  that  the  defendant,  Henry  T.  Curtis,  forfeit 
and  pay  for  the  use  of  the  Commonwealth  five  hundred 
dollars  ($500),  and  the  vessel,  tackle,  and  appurtenances 
used  by  the  said  defendant  at  the  time  of  the  com- 
mission of  the  offence  whereof  he  has  been  con- 
victed ;  and  that  the  defendant,  John  H.  Garrison, 
forfeit    and    pay    for   the   use   of  the   Commonwealth 
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five   hundred   dollars   ($500),   and    the    vessel,   tackle, 
and  appurtenances,  used  by  the  said  defendant  Garri- 
son   at   the   time   of    the   commission   of    the   offence, 
whereof    he   has   been    convicted;    and   that    the   said 
defendants,  Edward  W.  Horsey,  John  H.  Garrison  and 
Henry  T.  Curtis,  pay   the   costs   of  this   prosecution. 
And  the  Court  doth  further  order  that  the  sheriff  of  this 
county   do   make   sale   of  the   said  vessel,  tackle  and 
appurtenances  forfeited  as  aforesaid,  for  cash,  after  at 
least  ten  days'  previous  public  notice  thereof,  by  adver- 
tisements posted  at  the  court  house  door  and  in  the 
neighborhood  of  said  sale;  and  that  the  said  officer  do 
pay  the  one-fourth  of  the  net  proceeds  of  the  said  sales 
to  William   Samuel  Custis,  Inspector  of  Oysters,  who 
arrested  or  caused  to  be  arrested  the  said  defendants ; 
another  fourth  to  the  informers,  if  any,   upon  whose 
information  the  indictment  was  found,  and  the  remain- 
ing half  of  said  proceeds  he  shall  pay  to  the  treasurer 
of  this  county  for  the  benefit  of  the  Commonwealth. 
And  the  said  defendants  being  in  custody,  it  is  ordered 
that  they  be  committed  to  jail  of  this  county,  there  to 
be  kept  until  the  said  sums  forfeited  as  aforesaid  and 
the  costs  are  paid,  or  until  the  said  defendants  are  other- 
wise legally  discharged. 


The  following  is  the  evidence  of  William  Samuel 
Custis,  given  upon  the  trial  of  the  foregoing  cause,  as 
taken  down  by  the  Court,  to  wit : 

Present,  Thomas  H.  Bayly  Browne,  Attorney  for  the 
^Commonwealth. 
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William  Samuel  Oustis,  having  beeu  first  duly  sworn, 
deposes  and  says: 

Question  1.  Please  state  to  the  jury  whether  or  not 
you  are  the  Inspector  of  Oysters  for  Accomack  County, 
or  any  part  thereof;  and  whether  or  not,  by  virtue  of 
said  office,  you  made  or  caused  to  be  made  the  arrest  of 
Edward  W.  Horsey,  John  H.  Garrison  and  Henry  T. 
Curtis,  for  a  violation  of  the  laws  of  this  State  in  catch- 
ing  or  taking  oysters  on  the  11th  of  September,  1874, 
and  state  whether  or  not  they  were  citizens  or  residents 
of  this  State,  and  where  they  were  engaged  in  taking 
oysters,  if  so  engaged  ? 

Answer.  I  am  Inspector  of  Oysters  for  the  Eastern 
District  of  Accomack  County;  my  district  lies  from 
Occohamock  creek  to  the  mouth  of  Pocomoke  river,  on 
the  bay  side.  I  arrested  and  caused  to  be  arrested  on 
the  11th  day  of  September,  1874,  Edward  W.  Horsey, 
John  H.  Garrison  and  Henry  T.  Curtis,  for  a  violation 
of  the  laws  of  this  State  in  catching  or  taking  oysters; 
they  were  not  residents  or  citizens  of  this  State  and 
were  engaged  in  taking  oysters  in  Pocomoke  sound; 
they  were  south  of  the  Lovett-Davidson  line  as  laid 
down  by  the  map  and  shown  to  me  by  Captain  O.  A. 
Browne,  at  least  two  miles  or  more. 

Question  2.  Did  you  see  them  in  the  act  of  catching 
oysters  ? 

Answer.  I  did,  sir. 

Question  3.  How  many  boats  were  there  so  engaged 
by  these  parties? 

Answer.  Three,  sir. 
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Note.  Here  was  offered  to  the  jury  the  United  States 
Coast  Survey's  Chart  No.  33,  Chesapeake  bay  sheet  No. 
3,  Potomac  entrance,  Tangier  and  Pocomoke  sounds.  • 

Question  4.  Please  point  out  to  the  jury  the  places 
upon  the  chart  where  you  made  or  caused  to  be  made 
the  arrest  of  the  parties  named;  and  describe  it  by  the 
names  as  you  known  them  % 

Answer.  They  were  arrested  between  Meson  go  creek 
and  Guilford  creek,  but  nearer  to  Guilford  creek;  on  what 
is  known  as  the  sand  bar;  the  sand  bar  lies  between 
Pocomoke  sound  and  Mesongo  creek. 

Question  5th.  Was  any  violent  use  of  firearms  neces- 
sary to  the  arrest  of  these  parties ;  if  any,  was  it  ordered 
by  you? 

Answer.  It  was  not.  I  expressly  gave  orders  that  no 
firearms  should  be  used;  so  far  as  I  saw,  none  were 
used. 

Question  6th.  Have  or  not  the  parties  here  charged 
admitted  before  you  that  they  were  citizens  of  Mary- 
land? 

Answer.  Horsey  and  Curtis  I  know  did.  I  don't 
recollect  about  Garrison,  whether  he  did  or  not. 

Question  7th.  Did  they  or  not  have  oysters  on  board 
of  their  boats  when  you  took  possession  of  them  % 

Answer.  They  did. 

Note. — The  defendants  were  here  informed  that  they 
had  the  right  to  cross-question  the  witness,  and  the 
defendants  failed  to  ask  the  witness  any  questions;  ttoe 
witness  was  discharged  by  the  court. 


145 

)      In  Accomack  County  Court, 
Virginia:   > 

)  Clerk's  Office,  November  6,  1874. 

The  following  order  made  in  vacation  under  the  hand 
of  Thomas  G.  Parremore,  Judge  of  the  County  Court, 
was  this  day  received  in  the  Clerk's  Office,  and  pursuant 
to  the  statute  in  such  cases  made  and  provided,  re- 
corded as  follows,  to  wit : 

"The  Commonwealth, 
Plaintiff, 


vs. 


On  an  Indictment. 


Edward  W.  Horsey, 

John   H.   Garrison  and 

Henry  T.  Curtis, 

Defendants. 

It  appearing  that  the  said  defendants,  who,  by  the 
judgment  of  this  Court,  are  now  confined  in  the  jail  of 
this  county,  there  to  be  kept  until  each  of  them  shall 
pay  the  sum  of  $500,  adjudged  against  them  for  fines 
in  favor  of  the  Commonwealth,  and  the  costs,  are 
unable  to  pay  the  same.  It  is  ordered  that  the  said 
defendants  be,  on  their  motion,  released  from  jail 
the  attorney  for  the  Commonwealth  being  present  and 
waiving  in  their  case  the  notice  required  by  law. 

Thos.  0.  Parramore, 
Judge  of  the  County  Court  of  Accomack." 

The  foregoing   are  true  copies  from  the  records  of 
Accomack  County  Court  in  the  State  of  Virginia. 

Test:  M.  Oldham,  Jr.,  Clerk. 

1892,  December  2. 


REVIEW  OF  THE  CLAIM  OF  MARYLAND, 


OF   THE   BIGHT   OP   HER   CITIZENS   TO 

FM  IN  THE  WATERS  OF  P0S0M0KE  SOUND. 


According  to  the  speeches,  as  reported  in  the  Balti- 
more Sun,  of  the  Maryland  members  of  the  Joint  Legis- 
lative Committee,  appointed,  respectively,  by  the  States 
of  Maryland  and  Virginia,  at  their  meeting  held  in  Juiy, 
1892,  at  Old  point,  perfect  unanimity  existed  on  the  part 
of  those  members  as  to  the  right  of  the  citizens  of  their 
State  to  fish,  in  common  with  the  citizens  of  Virginia,  in 
the  Pocomoke  river  and  also  in  Pocomoke  sound. 

They  base  their  right  under  the  compact  of  1785, 
stating  that  "the  Pocomoke  is  embraced  as  one  of  the 
waters  dividing  Virginia  from  Maryland,  and  in  the 
same  category  as  the  Potomac."  In  the  statement  of 
their  case  by  Senator  Hayes,  he  said  "if  Virginia  has  the 
common  right  of  oystering  in  the  Potomac  under  the 
compact  of  1785,  Maryland  ought  to  have,  and,  as  Mary- 
land interprets  the  compact,  has  the  same  right  in  Poco- 
moke sound  or  river." 

Article  7  of  this  compact  is  the  only  part  of  the 
instrument  which  confers  a  concurrent  right  of  fishing 
upon  the  citizens  of  both  States;  and  this  right  is  ex- 
pressly restricted  to  the  waters  of  the  Potomac.  This 
article  provides,  "the  citizens  of  each  State,  respectively, 
shall  have  full  property  in  the  shores  of  Potowmack 
river  adjoining  their  lands,  with  all  emoluments  and 
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advantages  thereunto  belonging,  and  the  privilege  of 
making  and  carrying  out  wharves  and  other  improve- 
ments, so  as  not  to  obstruct  or  injure  the  navigation  of 
the  river;  but  the  right  of  fishing  in  the  river  shall  be 
common  to  and  equally  enjoyed  by  the  citizens  of  both 
States;  provided,  that  such  common  right  be  not  exer- 
cised by  the  citizens  of  one  State  to  the  hindrance  or 
disturbance  of  the  fisheries  on  the  shores  of  the  other 
State;  and  that  the  citizens  of  neither  shall  have  a 
right  to  fish  with  seines  or  nets  on  the  shores  of  the 
other."  This  language  is  plain  and  unambiguous,  and 
it  is  surprising  that  it  should  be  attempted  to  give  it  a 
construction  which  would  confer  a  right  upon  the  citi- 
zens of  both  States  to  fish  in  the  Pocomoke  river  or 
sound,  when  the  only  waters  mentioned  in  the  article 
are  those  of  the  Potomac. 

But  it  is  claimed  that  Article  7  should  be  read  in  con- 
nection with  Article  8;  and  being  so  read,  that  the 
contention  on  the  part  of  Maryland  for  the  concurrent 
right  to  fish  in  Pocomoke  river,  will  be  sustained.  Art. 
8  reads:  "All  laws  and  regulations  which  may  be  neces- 
sary for  the  preservation  of  fish  or  for  the  performance 
of  quarantine  in  the  Eiver  Potomack,  or  for  preserving 
and  keeping  open  the  channel  and  navigation  thereof 
(of  the  Potomack),  or  of  the  Eiver  Pocomoke  within 
the  limits  of  Virginia,  by  the  preventing  of  the  throw- 
ing out  ballast  or  giving  any  other  obstruction  thereto, 
shall  be  made  with  the  mutual  consent  and  approbation 
of  both  States."  This  article  provides,  first,  that  all 
laws  necessary  for  the  preservation  of  fish  in  the  Poto- 
mac, the  common  right  of  fishing  in  which  was  reserved 
to  botli  States,  by  Article  7,  shall  be  made  with  the 
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mutual  consent  and  approbation  of  both  States;  secondly, 
that  regulations  for  the  performance  of  quarantine  in 
the  Potomac,  shall  be  adopted  in  the  same  way;  and, 
thirdly,  laws  and  regulations  for  preserving  and  keeping 
open  the  channel  and  navigation  of  the  Potomac,  or  of 
the  River  Pocomoke,  within  the  limits  of  Virginia,  by 
preventing  the  throwing  out  ballast  or  giving  any  other 
obstruction  thereto,  shall  be  enacted  concurrently  by 
both  States.  The  sole  reference  to  the  Pocomoke  iu  this 
article  for  joint  legislation  on  the  part  of  both  States, 
is  for  keeping  open  its  channel  and  for  preserving  the 
navigation  of  so  much  of  it  as  was  within  the  limits  of 
Virginia.  Not  the  first  word  is  found  in  the  whole 
article  as  to  any  right  of  fishing  in  the  Pocomoke.  By 
no  correct  rules  of  grammatical  construction  placed  on 
the  phraseology  used  in  this  article  can  a  right  be 
claimed  on  the  part  of  Maryland  citizens  to  fish  in  the 
waters  of  the  Pocomoke. 

But  the  Maryland  members  of  the  Joint  Committee 
refer  to  the  decision  of  the  Virginia  Court  of  Appeals, 
iu  the  case  of  Hendricks  vs.  The  Commonwealth,  75 
Virginia  Reports,  934,  as  having  settled  by  adjudication 
the  concurrent  right  of  the  citizens  of  Maryland  to  fish 
in  the  Pocomoke.  It  is  true,  that  in  announcing  the 
opinion  of  the  Court  in  that  case,  Anderson,  J.,  said  by 
Article  8  of  the  compact  of  1785,  "all  laws  and  regula- 
tions which  may  be  necessary  for  the  preservation  of 
fish"  in  the  River  Potomac  or  the  River  Pocomoke,  with- 
in the  limits  of  Virginia,  "shall  be  made  with  the 
mutual  consent  and  approbation  of  both  States." 

But,  with  all  due  deference  to  this  high  tribunal,  it  is 
contended  that  the  construction  placed  by  it  on  Article 
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8  is  erroneous  aud  was  given  without  due  consideration. 
No  question  arose  in  that  case  requiring  an  adjudica- 
tion of  any  right  in  that  part  of  the  Pocomoke  river 
which  was  within  the  limits  of  Virgiuia.  But  two  ques- 
tions were  before  the  Court  for  decision;  the  one 
whether  a  demurrer  to  an  indictment  containing  two 
counts,  being  general,  aud  not  to  each  count  thereof,  if 
either  count  is  good,  it  was  properly  overruled;  and  the 
other,  whether  a  citizen  of  Maryland  is  liable  to  prose- 
cution and  conviction  in  a  Virginia  court,  notwithstand- 
ing Article  10  of  the  compact  of  1785,  for  the  violation 
of  a  statute  of  Virginia  relating  to  fishing  in  the 
Potomac  river,  which  statute  was  enacted  with  the  con- 
sent and  approbation  of  the  State  of  Maryland.  So 
much  of  the  opinion  of  the  Court  as  relates  to  the  right 
of  fishery  iu  the  Pocomoke  river,  a  right  not  raised 
before  the  Court  at  the  time,  is  merely  an  obiter  dictum, 
and  not  binding  authority  on  the  State  or  on  individ- 
uals. 

However,  Maryland,  in  1872,  through  her  Boundary 
Commissioners,  in  the  statement  on  their  part  of  the 
claims  of  Maryland  submitted  to  the  Virginia  commis- 
sioners, gave  her  construction  of  the  compact  of  1785. 
On  page  68  of  their  statement  will  be  found  the  follow- 
ing: "It  is  remarkable,  too,  that,  in  the  compact  of 
1785,  while  conceding  that  the  right  of  fishing  iu  the 
Potomac  river  shall  be  common  to  and  equally  enjoyed 
by  the  citizens  of  both  States,  Maryland  omitted  to 
secure  by  express  terms,  reciprocal  rights  in  the  Poco- 
moke river."  This  statement  was  signed  by  all  of  the 
Maryland  Commissioners,  Messrs.  Isaac  D.  Jones  and 
Levin  L.  Waters,  of  Somerset  county,  and  Mr.  William 
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J.  Aydelott,  of  Worcester  county.  It  is  surprising  that 
this  admission  as  to  the  true  construction  of  the  com- 
pact of  1785  should  have  been  made  by  the  representa- 
tives of  Maryland,  if  it  would  have  borne  a  different 
one,  because  the  same  claim  of  a  concurrent  right  of 
the  citizens  of  Maryland  to  fish  in  the  Pocomoke  river 
was  then  urged;  and  still  more  surprising,  that,  after 
uniting  in  this  statement  of  Maryland's  case  in  1872, 
Commissioner  Waters,  now  Senator  Waters,  and  a 
Maryland  member  of  the  Joint  Legislative  Committee, 
should,  in  July,  1892,  join  in  a  construction  of  the 
compact,  which  insists  that,  by  its  provisions,  Maryland 
citizens  acquired  an  express  right  of  fishing  in  the 
waters  of  Pocomoke  river  within  the  limits  of  Virginia. 
Having,  as  they  suppose,  established  a  right  in  the 
citizens  of  Maryland  under  the  compact  of  1785,  to  fish 
in  that  part  of  Pocomoke  river,  which  is  within  the 
limits  of  Virginia,  the  Maryland  members  of  the  Legis- 
lative Committee,  not  satisfied  with  this  privilege,  assert 
a  right  under  that  compact,  for  their  citizens  to  fish  in 
the  waters  of  Pocomoke  bay  or  sound.  The  reason  for 
asserting  this  claim  is  obvious.  The  valuable  deposit 
of  oysters  found  in  that  sound  has  excited  their  cupidity. 
The  right  of  fishing  in  the  Pocomoke  river  is  a  barren 
right — no  oysters  or  quite  few  being  found  therein.  In 
the  attempt  to  establish  this  right  in  the  sound  a  great 
deal  of  ingenuity  has  been  shown.  As  in  no  part  of 
the  compact  is  the  bay  or  sound  mentioned,  but  only 
the  Pocomoke  river,  it  was  necessary  for  them  to  show 
that  the  bay  or  sound  was  a  part  of  the  river.  This 
they  attempt  to  do  by  alleging  that  the  western  bank  of 
the  Pocomoke  river  was  a  body  of  land  extending  con- 


152 


tinuously  from  the  mainland  at  Annamessex,  Maryland, 
to  the  southern  end  of  Watts  island,  which  has  subse- 
quently been  broken  through  by  the  action  of  the 
waves;  that  the  mouth  of  the  Pocomoke  river  was  at 
Watts  island;  and,  consequently,  that  all  the  waters 
now  designated  in  part  by  the  name  of  Pocomoke  river, 
and  in  another  part  by  the  name  of  Pocomoke  bay  or 
sound,  formed  the  Pocomoke  river,  and  were  known 
only  by  that  designation.  At  what  time  this  was  we 
are  not  told.  To  sustain  this  allegation  the  Maryland 
members  of  the  committee  rely  upon — 

1st.  That  in  no  ancient  map  of  Maryland  or  Virginia 
that  can  be  found,  is  Pocomoke  sound  referred  to. 

2nd.  That  this  contention  is  aided  by  testimony  that 
can  be  produced. 

As  to  the  first  point  relied  upon,  it  may  be  true  that 
Pocomoke  sound  or  bay  is  not  laid  down  upon  any  an- 
cient map  of  Maryland  or  Virginia  now  in  existence. 
Upon  Smith's  map,  the  earliest  of  Virginia,  it  is  cer- 
tainly not  delineated,  and  for  a  good  and  sufficient  rea- 
son. To  Captain  Smith,  so  far  as  he  informs  us,  the 
name  of  Pocomoke,  whether  applied  to  a  river  or  sound, 
was  unknown ;  nor  has  he  applied  the  name  of  Tan- 
gier sound  to  the  well  known  body  of  water  designated  by 
that  name;  but  all  of  the  waters  below  the  rivers,  both 
on  the  Eastern  and  Western  shores,  emptying  into 
the  Chesapeake  bay,  are  designated  as  parts  of 
that  bay.  The  Maryland  Boundary  Commissioners,  in 
the  statement  of  their  case  (page  15),  say,  "Smith's  map 
was  made  under  such  circumstances,  and  on  so  small  a 
scale,  that  nothing  more  than  a  general  idea  of  the 
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places  described  could  be  reasonably  expected."  A  like 
reason  may  exist  for  the  absence  of  a  body  of  water 
designated  as  Pocoinoke  sound,  from  the  other  ancient 
maps  referred  to.  As  late  as  1785  the  existence  of  Tan- 
gier sound  was  ignored  by  the  Commissioners  of  the 
two  States  when  forming  the  compact,  and  that  sound 
is  recognized  as  a  part  of  Chesapeake  bay.  In  article 
10  the  commissioners,  in  determining  the  jurisdiction 
for  the  trial  of  offences  committed  by  the  citizens  of 
the  one  State  against  the  citizens  of  the  other  State, 
use  the  terms  "committed  in  that  part  of  Chesapeake 
bay,  which  lies  within  the  limits  of  Virginia,  or  that 
part  of  said  bay  where  the  line  of  division  from  the 
south  poi,nt  of  Potowmack  river  (now  called  Smith's 
point)  to  Watkins  point  near  the  mouth  of  Pocomoke 
river  may  be  doubtful."  A  line  could  not  be  drawn  from 
Smith's  point  to  Watkins  point  without  its  crossing  Tan- 
gier sound;  and  if  that  line,  as  stated  by  the  commission- 
ers, was  a  line  whollj"  in  the  Chesapeake  bay,  then  they 
must  have  considered  Tangier  sound  as  forming  part  of 
the  bay.  It  might  as  well  be  contended  that  no  such 
body  of  water  as  Tangier  sound  existed  in  1785,  because 
the  com  pact  declares  that  the  line  which  crosses  that  sound 
is  wholly  in  the  bay,  as  that  a  Pocomoke  sound  did  not 
then  exist,  because  it  is  not  laid  down  on  some  ancient 
map  of  Virginia  or  Maryland.  Is  there  a  person  who 
doubts  that  both  Tangier  sound  and  Pocomoke  sound 
existed  in  1785,  and  that  their  existence  was  well  known 
to  the  commissioners  who  framed  the  compact?  That 
a  Pocomoke  bay  or  sound  existed  and  was  recognized 
more  than  one  hundred  years  prior  to  1785,  can  be 
established    by  ancient   documentary   evidence   of  the 
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highest  character.  The  first  of  these  documents  ia  a 
Maryland  one,  taken  from  the  Maryland  Council  Pro- 
ceedings, Liber  H.  H.,  folio  268,  and  is  a  commission, 
dated  August  22d,  1666,  directed  to  certain  persons  to 
lay  off  the  County  of  Somerset,  "bounded  on  the  south 
by  a  line  drawn  from  Watkins  point,  being  the  north 
point  of  that  bay  into  which  the  River  Wighco,  formerly 
called  Wicocomaco,  and  afterwards  Pocomoke,  and  now 
Wicocomaco  again,  doth  fall."  What  bay  could  this  have 
been  unless  it  was  the  Pocomoke  bay? 

Another  ancient  document  relied  upon  is  one  in  which 
both  States  (then  Colonies)  were  equally  interested,  and 
which  records  the  actions  of  their  respective  repre- 
sentatives. It  is  the  report  of  Phillip  Calvert  and 
Edmund  Scarborough,  of  the  line  run  by  them,  settling 
the  line  of  division  between  the  two  colonies  on  the 
Eastern  Shore.     It  bears  date  June  25th,  1668,  and  says: 

"After  a  full  and  perfect  view  taken  of  the  point  of 
land  made  by  the  north  side  of  Pocomoke  bay  and  south 
side  of  Annamessex  bay,  have  and  do  conclude  the 
same  to  be  Watkins  point,  from  which  said  point,  so 
called,  we  have  run  an  east  line  agreeable  with  the 
extreruest  part  of  the  westernmost  angle  of  the  said 
Watkins  point,  over  Pocomoke  river  to  the  land  near 
Robert  Holston's,"  etc. 

Does  not  this  report  indubitably  determine  that  there 
existed  a  Pocomoke  bay,  distinct  from  the  Pocomoke 
river,  in  1668,  one  hundred  and  seventeen  years  prior  to 
the  compact  of  1785?  What  becomes  of  the  contention 
that  Pocomoke  bay  or  sound  is  but  another  name  given 
to  a  part  of  the  waters  of  the  Pocomoke  river — forces. 
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part  of  that  river,  and  that  the  Commissioners,  in  framiT 
ing  the  compact,  when  they  referred  to  the  Pocomoke 
river,  necessarily  embraced  the  sound  of  the  same  name 
also? 

But  Senator  Waters  says,  "that  the  contention"  that 
Pocomoke  river  had  its  mouth  at  Watts  island,  and  that 
the  western  bank  was  continuous  land  from  Anna- 
messex  to  that  island  "is  aided  by  testimony  that  can 
be  produced";  but  the  senator  produced  no  testimony 
to  sustain  this  proposition,  except  an  extract  from  the 
records  of  Accomack  county,  which  is  hereinafter  re- 
ferred to.  The  senator,  as  before  stated,  was  a  Mary- 
land member  of  the  Boundary  Commission  of  1872; 
and  it  is  presumed  that  the  testimony  of  witnesses 
relied  upon  by  him  are  the  depositions  of  certain  resi- 
dents of  Annamessex  and  Smith's  island,  introduced  on 
the  part  of  Maryland  and  taken  by  the  commission. 
The  whole  evidence  of  these  witnesses,  having  any 
application  to  the  question  in  issue,  was  the  proof  by 
them  of  statements  made  by  Thomas  Nelson  (known  as 
"King  Nelson")  sou  of  Sacker  Nelson,  of  what  had 
been  told  to  him  by  his  father.  The  first  of  these  wit- 
nesses introduced  was  McKeney  Taws,  who  testified  he 
married  the  daughter  of  King  Nelson,  but  that  he  had 
never  heard  him  (Nelson)  say  anything  of  the  washing 
away  of  land  between  Fox  island  and  Watts  island. 

Then  Jacob  Cullen,  aged  79  years,  was  called,  and 
testified  that  he  heard  King  Nelson  say  that  his  father, 
Sacker  Nelson,  told  him  that  he  had  seen  the  time  when 
he  could  have  taken  a  fence  rail  and  have  reached 
across  all  the  break-throughs,  and  have  walked  across 
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them  all  between  Fox's  island  and  Watts  island  j  that 
King  Kelson  died  in  1854  or  '55.  Upon  cross-examina- 
tion, this  witness  said  that  when  King  Nelson  told  him 
what  he  did  (in  1853  or  '54),  the  space  between  Fox's 
island  and  Watts  island  was  about  five  miles,  and  he 
had  known  that  space  since  he  (witness)  was  15  or  16 
years  old.  John  Marshall  testified,  that  a  vessel  of  six 
feet  draft  or  over,  loaded,  could  pass  between  Watts 
island  and  Fox's  island.  The  next  witness,  William 
Nelson,  a  son  of  King  Nelson,  testified  that  his  father 
was,  at  his  death,  from  90  to  100  years  old,  and  he 
died  16  years  before  witness'  deposition  was  taken \ 
that  witness  heard  his  father  say  that  his  (King  Nel- 
son's) father  told  him  that  he  had  seen  the  time  when 
he  could  take  a  twelve-foot  fence  rail  and  walk  all  the 
way  from  the  mainland  across  Cedar  straits  to  Watts 
island;  and  this  witness  testified,  it  was  then  five  or 
six  miles  from  Fox's  island  to  Watts  island.  Edward 
Taws  testified,  that  Tommy  or  King  Nelson  told  wit- 
ness his  father  (Sacker  Nelson)  once  owned  and  lived 
upon  Fox's  island,  and  that  the  islands  of  Fox  island 
group  were  once  nearly  all  joined  together  down  to 
the  southernmost  point  of  those  islands  now  called 
Southend,  and  he  thought  he  could  have  taken  a  fence 
log  and  walk  from  Cedar  straits  to  Southend,  so-called. 
These  witnesses  do  not  agree  as  to  the  statements 
made  by  Thomas  Nelson ;  the  last  confirming  the 
statement  attributed  by  him  to  Sacker  Nelson  to  the 
group  of  Fox's  islands,  and  the  others  to  the  whole 
distance  from  Annamessex  to  Watts  island.  What 
reliance  can  be  placed  upon  the  romances  of  Thomas 
Nelson    or   Sacker   Nelson;    rivaling    those    of    Baron 
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Munchausen?  Admit  that  from  Annamessex  to  Watts 
island  was  a  continuous  body  of  land  at  one  time;  when 
was  this?  If  early  in  the  present  century,  the  space 
between  Fox's  island  and  Watts  island  was  five  miles 
wide  and  with  a  depth  of  water  of  at  least  six  feet,  can 
it  be  probable  that  the  supposed  continuous  body  of 
land  from  Annamessex  to  Watts  island  existed  when  in 
1608  Captain  Smith  made  his  exploration  of  the  Chesa- 
peake? But  the  question  involved  is  the  existence  of 
these  islands  and  of  Pocomoke  sound  or  bay  in  1785. 
The  order  for  the  formation  of  Somerset  county  in  1666, 
and  the  report  of  Calvert  and  Scarborough  in  1868,  show 
the  existence  of  Pocomoke  bay  at  these  dates.  Virginia 
granted  to  John  Taylor  in  1673,  Watts  island;  to 
Thomas  Welburne  in  1678,  Fox  island,  north  of  Watts 
island,  and  to  John  Carter  in  1699,  North  Fox  island. 
No  one  will  question  that  these  three  several  islands 
existed  at  the  date  of  the  respective  grants. 

But  Senator  Waters  further  says,  "that  the  claim  that 
the  Pocomoke  river  referred  to  in  the  compact  did  not 
include  what  is  now  known  as  Pocomoke  sound,  is 
refuted  by  the  compact  itself  and  by  reading  proofs 
taken  in  a  Virginia  Court  as  early  as  1604,  showing  that 
Pocomoke  river  extended  as  far  below  and  south  of 
Watkins  point  as  a  man  can  see  on  a  clear  day."  The 
"proofs  taken  in  a  Virginia  Court,"  here  referred  to,  are 
the  depositions  of  Captain  William  Jones  and  others 
taken  on  the  19th  day  of  July,  1664,  before  the  County 
Court  of  Accomack.  It  is  positively  denied  that  those 
depositions  show  "that  Pocomoke  river  was  as  far 
below  and  south  of  Watkins  point  as  a  man  can  see  on 
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a  clear  day."  The  object  in  taking  them  was  to  prove 
that  the  place  then  called  Watkins  point  was  not  the 
point  so  named  by  Oapt.  John  Smith.  Look  at  the 
circumstances  existing  at  the  time  when  they  were 
taken.  A  contest  existed  between  the  colonies  of  Vir- 
ginia and  Maryland  as  to  the  true  boundary  between 
them  on  the  Eastern  Shore,  both  agreeing  that  the 
line  must  be  drawn  from  Watkins  point  east  to  the 
Ocean.  Virginia  on  her  part  was  claiming  up  to  the 
Manokin  river,  and  Maryland  down  to  Onancock  creek. 
The  interest  of  Virginia  was  to  locate  Watkins  point 
as  far  north  as  possible — that  of  Maryland  as  far  south. 
Col.  Edmund  Scarborough,  in  October,  1663,  had  gone 
on  his  expedition  to  reduce  those  living  at  Manokin  and 
Annamessex  to  subjection  to  the  government  of  the  col- 
ony of  Virginia,  and  had  submitted  the  report  of  his 
proceedings  to  the  County  Court  of  Accomack  in  July, 
1664;  and  immediately  following  this  report,  as  recorded, 
are  spread  upon  the  records  of  the  court  the  depositions 
of  Capt.  Jones  and  others.  Can  it  be  supposed  that  the 
persons  composing  the  County  Court  of  Accomack  at 
that  time,  of  whom  Col.  Scarborough  was  one,  were  such 
downright  fools  as  to  take  and  perpetuate  the  testimony 
of  witnesses  who  proved  that  the  claim  of  Virginia  was 
unfounded  1  A  copy  of  these  depositions  was  furnished 
by  the  Virginia  Boundary  Commissioners  to  the  Mary- 
land Commissioners,  and  no  doubt  Senator  Waters  ob- 
tained his  knowledge  of  them  from  this  copy,  he  being 
-at  the  time  one  of  them.  An  inspection  of  these  depo- 
sitions will  show  how  erroneous  is  the  construction  placed 
upon  them  by  the  Senator.  They  are  here  copied  liter- 
ally and  in  full,  and  are  as  follows  : 
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1  "Captain  William  Jones,  Justice  of  the  Peace,  and 
quorum  of  his  Majesty's  Court,  County  of  Northton, 
Virginia,  doth  declare  on  oath  yt:  about  thirty-five  or 
thirty-six  years  since,  he  did  often  sale  a  trading  with 
ye  Indians  in  ye  bay  of  Chessepiack,  and  well  knew 
ye  river  Pocomoke,  wh^ch  lyeth  to  ye  southward  of  a 
little  point  described  in  Captain  Smith's  mapp  without 
name,  and  is  so  far  southward  as  a  man  can  see  from 
ye  place  described  in  Captain  Smith's  Mapp  for  Wat- 
kins  point,  and  doth  affirm  yt  ye  said  river  of  Poko- 
moke  was  then  so  called,  and  noe  such  name  as  ye 
river  Wighco,  either  at  yt  tyme  or  in  ye  memory  of 
man  before,  was  applied  to  ye  river  Pokomoke,  and  yt 
ever  since  ye  said  river  soe  scituated  as  aforesaid,  hath 
been  and  is  called  by  ye  name  of  Pokomoke  river. 
And  furthermore  this  deponent  saith  yt,  in  the  time  he 
was  a  married  man  and  a  trader  in  yt  bay  of  Chesse- 
peak,  John  Nut  well  was  a  boy  and  servant  to  Hugh 
Hayes,  and  was  run  away  from  his  said  master,  and 
this  deponent  gave  a  hoe  to  ye  Indians  for  ye  said  ISTut- 
well,  and  brought  him  home  again,  well  strapped  with 
ye  hallyards.     Soe  farr  this  deponent  maketh  oath. 

Will  Jones. 

Sworne  in  open  Court  ye  19th  of  July,  1664. 

Test:  Eobt.  Hutchinson, 

CI.  Cur.  Co.  Accom'k. 

The  several  persons  subscribed  doe  make  oath  yt  they 
have  of  long  time  past  heard  of  and  knowne  ye  river  of 
Pokomoke,  and  yt  ye  said  river  has  been  so  called  tyme 
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out  of  mind,  both  by  ye  report  of  ye  Indians  and 
knowledge  of  ye  subscribers,  and  is  to  this  day  so 
called,  being  a  river  on  ye  Eastern  Shore  of  Ohessepeack 
bay  in  Virginia,  lying  to  ye  southward  of  a  small  spirall 
point  on  ye  south  side  of  Aumessecks,  and  yt  point  is 
to  ye  southward  of  ye  place  described  in  Capt.  Smith's 
mapp  for  Watkins  point,  so  farr  as  a  man  can  see  in  a 
clear  day,  and  yt  said  river  of  Pokomoke,  and  so  situ- 
ate as  aforesaid  is  so  called  to  this  day. 

Edm.  Scarborough, 
Will  Jones, 
Geo.  Parker, 
Anto.  Hodgkjns, 
j  no.  eonny, 
Jno.  Wise, 
Edw.  Eevell, 
Charles  Scarborough. 

Sworne  in  open  court  ye  19th  day  of  July,  1664. 
Test:     Robt.  Hutchinson,  CI.  Cur.  Co.,  Accoin'k." 

These  depositions,  if  they  prove  anything,  prove  first, 
that  the  river  lying  to  the  southward  of  a  small  spiral 
point  on  the  south  side  of  Annamessex  and  described  in 
Captain  Smith's  map  without  a  name,  was  always 
known  as  the  Pocomoke,  and  not  by  the  name  of  the 
Wighco;  and,  secondly,  that  this  small  spiral  point  was 
to  the  southward  of  the  place  described  in  Captain 
Smith's  map  for  Watkins  point,  so  far  as  a  man  can  see 
in  a  clear  day;  not  as  claimed  by  Senator  Waters,  "that 
the  Pocomoke  river  extended  as  far  below  the  south  of 
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Watkins  point  as  a  man  can  see  on  a  clear  day."  These 
depositions  were  intended  to  establish  that  the  spiral 
point,  then  probably  claimed  by  some  to  be  Watkins 
point,  was  not  the  Watkins  point  so  named  by  Capt. 
Smith,  but  that  Smith's  Watkins  point  was  to  the  north 
of  that  spiral  point  so  far  as  a  man  could  see  in  a  clear 
day;  thus  sustaining,  as  it  was  undoubtedly  intended  to 
do,  the  claim  of  Virginia  to  a  more  northern  boundary. 
This  is  so  clear  that  it  is  difficult  to  see  how  a  different 
interpretation  can  be  placed  upon  these  depositions; 
and  it  is  confidently  believed  that  if  the  Senator  will 
take  the  trouble  to  again  read  these  depositions,  he  will 
abandon  the  construction  he  has  placed  upon  them. 

It  is  further  urged  by  Senator  Hayes  that  "  under  the 
•compact  of  1785,  the  Pocomoke  is  embraced  as  one  of 
the  waters  dividing  Virginia  from  Maryland  and  in  the 
same  category  as  the  Potomac."  What  part  of  the 
waters  of  the  Pocomoke  in  1785  divided  Virginia  from 
Maryland?  The  line  established  by  Calvert  and  Scar- 
borough in  1668  was  ratified  and  confirmed  by  both 
colonies,  and  from  that  time  until  the  award  of  Black 
and  Jenkins  was  the  true  and  only  recognized  line 
between  Virginia  and  Maryland  on  the  Eastern  Shore. 
That  line  was  run  by  these  commissioners  agreeable  to 
the  extremest  part  of  the  westernmost  angle  of  the  point 
of  land  made  by  the  north  side  of  Pocomoke  bay  and 
south  side  of  Annamessex  bay,  east  "over  Pocomoke 
river,"  cutting  that  river  at  nearly  a  right  angle,  and  left 
the  waters  of  the  Pocomoke  to  the  north  of  the  line 
wholly  in  Maryland,  and  those  to  the  south  of  the  line 
wholly  in  Virginia.  How  then  could  the  waters  of  the 
Pocomoke  divide  the  one  State  from  the  other  ? 
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At  wbat  point  was  the  one  bank  of  the  river  in  Mary- 
land and  the  opposite  bank  in  Virginia?  Was  the 
Pocomoke,  as  a  dividing  line  between  the  two  States, 
in  any  sense  in  the  same  category  as  the  Potomac? 
Mr.  Miles  says,  "it  is  conclusively  shown  that  the  com- 
missioners who  prepared  the  compact  of  1785  considered 
it  (the  Pocomoke  sound)  the  river,  and  so  spoke  of  it 
as  the  Pocomoke  river  within  the  boundaries  of  Vir- 
ginia, for  unless  it  is  so  considered  there  is  no  Poco- 
moke river  in  Virginia."     This  is  a  mistake. 

According  to  the  Calvert  and  Scarborough  line,  all  of 
the  Pocomoke  river,  from  the  point  where  that  line  cut 
or  crossed  it  down  to  its  mouth  at  Williams  point,  was 
within  the  bounds  of  Virginia.  In  this  fact  existed  the 
necessity  for  the  provision  in  article  8  of  the  compact 
for  keeping  open  the  channel  and  navigation  of  the 
River  Pocomoke,  within  the  limits  of  Virginia,  by  the 
preventing  throwing  out  ballast  or  giving  any  obstruc- 
tion thereto,  otherwise  it  would  have  been  within  the 
power  of  Virginia  to  have  destroyed  its  navigable 
character  and  its  use  by  citizens  of  Maryland,  by 
designedly  or  carelessly  placing  obstructions  in  so 
much  of  it  as  was  within  her  limits. 

Senator  Hayes  further  says  in  his  concluding  speech, 
"What  had  the  men  who  wrote  this  compact  to  settle? 
Two  waters,  which  divide  the  two  States,  the  Potomac 
and  Pocomoke — why  settle  the  question  of  jurisdiction 
of  crimes,  navigation  and  fishery  in  one  and  not  in  the 
other  ?  What  was  the  real  question  to  be  settled  ?  The 
only  question  which  related  alike  to  the  Potomac  and 
Pocomoke." 
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This  is  but  a  reiteration  of*  his  former  argument  already 
answered.  The  waters  of  the  Pocomoke  in  no  sense 
divided  the  two  States,  even  if,  as  claimed  in  behalf  of 
Maryland,  Pocomoke  sound  is  to  be  considered  as  part 
of  the  river;  because,  when  in  the  pre-historic  age,  only 
known  to  Sacker  Nelson,  the  western  bank  of  the  sound 
was  one  continuous  body  of  land  from  where  Cedar 
straits  are  now,  to  Watts  island,  that  bank  as  well  as  the 
eastern  one  belonged  to  Virginia;  and  after  that  body  of 
land  was  broken  through  by  the  waves  and  converted 
into  a  chain  of  islands,  if  such  a  thing  ever  occurred, 
the  grant  of  these  islands  was  made  by  Virginia  as  part 
of  her  territory,  without  a  complaint  or  claim  of  owner- 
ship by  Maryland.  Furthermore,  the  Pocomoke  bay  or 
sound  was  to  the  south  of  the  line  of  1668,  and  that  line 
never  touched  that  bay,  but  left  a  considerable  strip  of 
land  to  the  south  of  the  line  and  north  of  the  bay.  This 
was  proved  by  a  prolongation  of  the  land  marked  by 
Calvert  and  Scarborough  on  the  eastern  side  of  the 
Potomac  river,  west  to  the  waters  of  Tangier  sound,  aud 
which  passed  by  Crisfield,  leaving  the  whole  of  Poco- 
moke sound  within  the  limits  of  Virginia.  The  Virginia 
Boundary,  Commissioners  offered  to  accept  this  pro- 
longed line  as  a  settlement  of  the  controverted  boun- 
dary between  the  two  States  on  the  Eastern  Shore,  but 
the  Maryland  Commissioners  rejected  the  offer. 

How  then  could  the  waters  of  Pocomoke  river  or  of 
Pocomoke  sound  have  divided  Virginia  and  Maryland 
in  1785?  Herein  was  the  marked  difference  between 
the  Potomac  and  the  Pocomoke,  for  the  waters  of  the 
former  for  nearly  its   entire  length   did  divide  the  two 
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States.     The  question  to  be  settled  did  not  relate  alike 
.to  the  two  rivers. 

But  it  is  not  admitted  that  the  only  question  to  be 
settled  by  the  men  who  framed  the  compact  was  one 
confined  to  these  two  rivers.  Other  and  very  important 
questions  existed  at  the  time,  arising  under  the  rights 
belonging  to  Virginia  and  Maryland,  respectively,  as 
sovereign  States,  and  reserved  to  them  by  the  articles 
of  confederation,  under  which  the  whole  country  was 
then  living.  These  reserved  rights  embraced  the  power 
to  impose  imposts  and  duties  upon  all  goods  imported 
Into  the  State;  the  control  of  the  navigation  of  the 
waters  within  its  limits;  the  regulation  of  commerce 
therein,  and  all  other  the  rights  of  sovereignty  except 
the  very  few  which  the  States  had  parted  with  by  enter- 
ing into  the  articles  of  confederation.  In  the  exercise 
of  these  rights,  dangerous  questions  and  disputes  were 
arising  between  the  several  States  of  the  Confederacy ; 
and  these  controversies  were  the  leading  reason  urged 
by  General  Washington  and  others  for  the  meeting  of 
commissioners  who  framed  the  compact  of  1785,  and 
was  the  principal  cause  that  led  in  a  few  years  there- 
after to  the  adoption  of  the  present  Federal  Constitution. 

The  Senator  has  entirely  overlooked  the  first  six 
articles  of  the  compact  when  he  asserts  that  the  real 
question  to  be  settled  by  the  men  who  wrote  that  com- 
pact was  the  question  of  the  two  waters  of  the  Potomac 
and  Pocomoke.  Other  questions  were  before  and  were 
settled  by  them  of  such  transcendent  importance  as  to 
dwarf  into  insignificance  the  question  of  the  right  of 
fishery  in  any  river.     In  article  1  of  the  compact  Vir- 
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ginia  disclaimed  all  right  to  impose  any  toll,  duty  of 
charge,  prohibition  or  restraint  on  any  vessel  whatever 
sailing  through  the  capes  of  Chesapeake  bay  to  the 
State  of  Maryland,  or  from  the  said  State  through  the 
said  capes  outward  bound,;  and  agreed  that  the  waters 
of  Chesapeake  bay  and  the  River  Pocomoke,  within  the 
limits  of  Virginia,  be  forever  considered  as  a  common 
highway,  free  for  the  use  and  navigation  of  any  vessel 
belonging  to  the  said  State  of  Maryland  or  any  of  its 
citizens,  or  carrying  on  any  commerce  to  or  from  the 
said  State,  or  with  any  of  its  citizens;  and  that  every 
such  vessel,  inward  or  outward  bound,  might  freely 
enter  any  of  the  rivers  withiu  Virginia  as  a  harbor,  or 
for  safety  against  an  enemy,  without  the  payment  of 
port  duties  or  any  other  charge;  and  also  that  the 
before-mentioned  parts  of  Chesapeake  bay  and  Poco- 
moke river,  be  free  for  the  navigation  of  vessels  from 
one  part  of  the  State  of  Maryland  to  another.  Was  the 
only  question  to  be  determined  by  those  framing  the 
compact,  one  relating  to  the  Rivers  Potomac  and  Poco- 
moke 1  Look  at  the  situation  of  Maryland  before  the 
compact.  With  the  exception  of  that  small  portion  of 
her  territory  lying  between  the  northern  line  of  Virginia 
on  the  Eastern  Shore  and  the  southern  line  of  Delaware, 
and  immediately  upon  the  Atlantic  coast,  she  was 
land-locked.  All  of  her  important  rivers  flowed  into 
the  Chesapeake  bay,  and  the  northern  portion  of  that 
bay  belonged  to  her;  but  she  had  no  outlet  to  the  capes 
and  was  excluded  from  the  outer  world.  So  soon  as 
she  reached  the  line  crossing  the  bay  from  Smith's  point 
to  Watkius  point,  she  could  go  no  further  without  per- 
mission of  Virginia.     Upon   all  her  exports  to  or  im- 
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ports  from  foreign  countries,  and  the  other  States,  Vir- 
ginia conld  impose  such  tolls,  duties  and  charges  as 
would  have  been  a  prohibition  upon  her  commerce;  and 
not  one  of  her  vessels,  driven  by  stress  or  weather,  or 
fleeing  for  safety  from  a  pursuing  enemy,  could  enter  a 
Virginia  harbor  without  beiug  subjected  to  the  pay- 
ment of  such  port  duties  and  other  charges  as  Virginia 
saw  proper  to  exact.  The  representatives  of  Maryland 
have  too  long  sung  her  praises  for  having  in  her  gener- 
osity surrendered  to  every  demand  made  by  Virginia,  and 
reproached  Virginia  with  being  now  unwilling  to  recipro- 
cate on  their  part  by  granting  to  citizens  of  Maryland 
the  poor  boon  of  the  privilege  of  taking  oyster  from 
ninety  square  miles  of  territory  in  Pocomoke  sound. 
With  one  voice  the  members  of  the  Maryland  committee 
unite  in  saying  that  Maryland  gave  to  Virginia  the  right 
of  fishery  in  the  broad  waters  of  the  Potomac,  and  now 
she  asks  in  consideration  for  this  right,  that  Virginia  in 
equity  should  confer  upon  Marylanders  the  privilege  of 
taking  oysters  in  the  insignificant  waters  of  Pocomoke 
sound,  whether  that  privilege  belongs  to  Maryland  or 
not.  Cannot  Virginia  point  triumphantly  to  the  grants, 
concessions  and  surrender  of  rights  made  by  her  to 
Maryland  in  this  first  article,  as  a  full  and  more  than 
ample  quid  pro  quo  for  everything  ever  conceded  by 
Maryland  to  Virginia  1  What  is  the  right  of  fishery  in 
the  Potomac,  however  valuable,  in  comparison  with  the 
rights  granted  in  this'first  article  of  the  compact?  But 
it  may  be  said  that  all  of  these  rights  would  have  been 
acquired  by  Maryland  in  a  few  years  without  the  com- 
pact, had  she  awaited  the  adoption  of  the  Federal  Consti- 
tution.   This  is  true  as  to  the  most  of  them,  but  the  value 
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of  Virginia's  concessions  is  to  be  estimated  as  of  1785> 
just  as  the  value  of  the  right  of  fishery  in  the  Potomac 
acquired  by  Virginia,  should  be  estimated  as  of  that  date. 
Maryland  seems  to  estimate  the  value  of  this  right  at  what 
it  is  now  worth,  after  the  development  of  the  shell-fish 
industry,  which,  at  the  time  of  the  compact,  was  worth- 
less. In  fact,  it  must  be  inferred  from  the  language 
used  in  the  compact,  that  shell-fish  never  entered  into 
the  mind  of  those  who  framed  the  compact  when  they 
spoke  of  fishing,  (a  term  which  it  is  admitted  applies 
to  the  taking  of  all  kinds  of  fish,)  because  it  is  pro- 
vided that  in  exercising  this  common  right  in  the 
Potomac  the  citizens  of  the  one  State  shall  not  fish  with 
seines  or  nets  on  the  shores  of  the  other ;  showing  by 
the  instrument  named  that  the  fish  contemplated  to 
be  taken  must  have  been  fish  that  swim,  and  certainly 
not  oysters,  which  can  not  be  taken  with  nets  or 
seines. 

The  claim  of  a  right  in  the  citizens  of  Maryland  to 
fish  in  the  waters  of  Pocomoke  sound  in  common  with 
the  citizens  of  Virginia,  is  based  upon  still  another 
ground,  that  is,  the  right  acquired  by  prescription.  Mr. 
Ellegood  says,  "it  is  conceded  that  the  citizens  of  Mary- 
land and  Virginia  have  exercised  from  time  immemorial 
the  common  right  of  taking  oysters  in  this  sound,  both 
north  and  south  of  the  boundary  line,  until  1884,  since 
which  Virginia  has  by  her  oyster  police  deprived  us  of 
it."  "Now,  laying  aside  the  compact,  we  have  this  right 
by  immemorial  usage  and  prescription."  He  then  argues 
that  "the  length  of  time  which  creates  a  right  by  pre- 
scription in  a  private  party  raises  a  presumption 
in   favor  of   a   State,    that  is   to   say,   twenty    years. 
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The  same  principle  is  applied  to  the  exercise  of  a 
privilege,  the  prescription  of  a  profit,  or  the  enjoy- 
ment of  what  the  common  law  calls  an  easement. 

Now,  if  Maryland  has  exercised  the  right  of  fishing 
in  the  Virginia  waters  of  the  Pocomoke  from  time 
immemorial,  then  on  the  application  of  the  foregoing 
principles,  she  has  acquired,  aside  from  the  compact, 
the  perception  of  a  profit  and  an  easement.  Senator 
Hayes  in  his  closing  argument  says:  "It  is  conceded 
by  the  Virginia  committee  that  the  common  right  of 
catching  oysters  and  fish  in  the  Pocomoke  was  enjoyed 
by  Maryland  until  1884.  That  gives  us  a  right  to  the 
easement  by  prescription."  If  the  concession  here  men- 
tioned was  made  by  the  Virginia  committee,  it  does 
not  appear  in  any  speech  made  by  a  member  of  that 
committee  as  reported;  and  furthermore,  if  made,  it 
shows  lamentable  ignorance  on  their  part  of  the  legis- 
lation of  their  State.  Mr.  Ellegood  claims  the  right  to 
take  oysters  in  Pocomoke  sound  by  prescription,  on 
two  grounds:  first,  upon  the  exercise  of  this  right  from 
time  immemorial;  and  second,  upon  a  presumption  in 
favor  of  the  State  of  Maryland,  arising  from  the  exer- 
cise of  the  privilege  for  twenty  years.  The  gentleman 
is  too  good  a  lawyer  not  to  know  that  these  two  kinds 
of  prescription  rest  upon  entirely  different  grounds. 
The  first  rests  upon  the  presumption  that  a  grant 
was  once  made,  and  by  lapse  of  time  the  evidence 
of  such  grant  has  been  lost;  and,  therefore,  the  exercise 
of  the  right  must  have  been  from  time  immemorial, 
that  is,  time  whereof  memory  of  man  runneth  not  to  the 
contrary,  which  is  from  the  beginning  of  the  reign  of 
King  Richard  I.     As  all  of  the  colonies  were   settled 
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long  after  this  time,  it  bus  been  settled  by  the  Courts  in 
this  country,  over  and  over  again,  that  prescription  of 
this  first  class,  does  not  exist  with  us.  The  other  kind 
is  the  prescription  arising  out  of  the  several  acts  of  limi- 
tation barring  the  recovery  of  property  after  a  continual 
possession  for  a  certain  number  of  years.  It  is  upon 
the  last  kind  the  gentleman  must  rely.  The  possession 
necessary  to  constitute  a  title  by  prescription,  must 
have  been  uninterrupted,  peaceable  and  adverse,  if  not 
exclusive.  An  examination  of  the  oyster  legislation  of 
Virginia  will  throw  light  upou  the  claim  of  Maryland 
to  take  oysters  in  the  waters  of  Pocomoke  sound. 
These  bivalves  were  considered  of  such  little  value, 
that  prior  to  1819,  the  Virginia  waters  were  open  to  the 
whole  world;  no  person,  resident  or  non-resident,  being 
interdicted  from  taking  them,  except  a  prohibition 
against  the  taking  for  the  purpose  of  being  converted 
into  lime.  In  1819,  the  Virginia  Legislature  passed 
an  act  prohibiting  any  person,  who  was  not  a  citizen 
and  resident  of  the  State,  from  taking  oysters  in 
any  of  the  waters  thereof,  except  from  the  waters  of 
the  Potomac  and  Pocomoke  where  those  rivers  are 
common  territory  to  the  States  of  Maryland  and  Vir- 
ginia. In  1831,  an  Act  was  passed  which  forbids  all, 
except  actual  inhabitants  and  residents  of  Virginia, 
from  taking  oysters  in  the  waters  of  Virginia,  except  in 
such  rivers  and  such  portions  thereof]  as  are  common  prop- 
erty to  this  and  some  other  State,  The  act  of  1846 
forbids  all  persons,  other  than  actual  residents  and 
inhabitants  of  Virginia,  from  taking  oysters  in  the 
waters  of  Accomack  County,  except  in  such  rivers  and 
portions  thereof  as  are  common  to  Virginia  and  other 
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States.  The  Virginia  Code  of  1849  forbids  any  person; 
other  than  a  citizen  of  Virginia,  from  taking  oysters  and 
terrapins  in  the  waters  thereof,  or  in  the  Eivers  Poco- 
moke  and  Potomac,  but  not  to  be  construed  to  extend 
to  a  citizen  of  Maryland  taking  oysters  or  terrapins  in 
said  mentioned  rivers.  Act  of  1852  makes  it  lawful  for 
any  citizen  of  Virginia  to  take  oysters  with  dredges  in  the 
waters  of  Tangier  and  Pocomoke  sounds,  or  any  waters 
adjacent  thereto,  in  the  county  of  Accomack.  By  the 
Act  of  April  23,  1867,  Virginia  went  so  far  as  to  forbid 
any  person,  other  than  one  of  her  residents,  to  take  or 
plant  oysters  in  the  waters  of  the  State,  or  in  the  rivers 
of  Pocomoke  or  Potomac.  Admit  that  this  legislation 
transcended  the  power  of  the  State,  so  far  as  it  applied 
to  the  Potomac,  yet  it  shows  that  she  did  not  think  that 
she  had  never  conferred  upon  any  non-resident  a  right 
to  oyster  in  the  Pocomoke  river,  much  less  in  Pocomoke 
sound.  In  the  year  1870,  numerous  captures  were  made 
by  the  Virginia  Oyster  Police  Force,  of  citizens  of  Mary- 
land, for  the  violation  of  oyster  laws  of  Virginia,  com- 
mitted some  in  Tangier  sound  and  others  in  Pocomoke 
sound;  and  eminent  Maryland  counsel,  at  one  time 
Hon.  John  W.  Orisfield  and  Hon.  Jas.  U.  Dennis,  and 
at  another  time  the  Attorney-General  of  the  State, 
appeared  before  the  Virginia  tribunals  to  defend  these 
captured  parties.  They  were  committed  for  final  trial, 
and  the  vessels  and  boats  used  by  them  in  violating  the 
law  were  held  for  confiscation.  On  October  24,  1870,  a 
message  was  sent  by  the  Governor  of  Virginia  to  her 
Legislature,  announcing  that  the  Governor  of  Maryland 
had  pledged  his  State  to  the  observance  and  mainte- 
nance of  the  temporary  line  agreed  upon  by  the  Police 


171 


Commanders  of  the  respective  States,  and  asked  for  the 
release  of-  the  Marylanders  arrested  for  trespassing; 
whereupon  the  Legislature  passed  the  following  joint 
resolution : 

"Resolved,  that  the  Governor  of  Virginia  be  author- 
ized to  discharge  from  arrest  the  citizens  of  Maryland 
who  were  arrested  for  violation  of  the  laws  of  Virginia, 
in  trespassing  upon  her  territory  and  gathering  oysters 
within  her  boundaries,  and  to  release  the  vessels  seized." 

Thereupon,  under  this  resolution,  the  arrested  parties 
were  discharged  from  custody,  and  the  captured  prop- 
erty was  restored.  On  April  18,  1874,  the  Virginia 
Legislature  passed  an  act  relative  to  oysters,  section  22 
of  which  was,  "If  any  person  (other  than  a  citizen  of 
this  State)  shall  take  or  catch  oysters  or  other  shell-fish 
in  any  manner,  or  plant  oysters  in  the  waters  thereof, 
or  in  the  Rivers  Potomac  or  Pocomoke,  he  shall  forfeit, 
&c;  but  this  section  shall  not  extend  to  citizens  of 
Maryland  taking  oysters  in  the  said  mentioned  rivers." 
Under  this  section  several  of  the  citizens  of  Maryland 
were  arrested  for  taking  oysters  in  Pocomoke  sound, 
and  were  tried  therefor  and  convicted  in  the  County 
Court  of  Accomack.  At  the  next  session  of  the  Legis- 
lature, on  February  3,  1875,  an  act  was  passed,  in  the 
preamble  to  which  it  was  recited,  that  the  Governor  in 
his  annual  message  had  asked  that  the  true  meaning 
and  construction  of  section  22  of  the  act  of  April  18, 
1874,  should  be  declared;  and  that  he  had  communi- 
cated the  correspondence  between  him  and  the  Gover- 
nor of  Maryland,  in  which  the  last  named  proposed  that 
a  temporary  line  of  division  between  the  two  States, 
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pending  the  decision  of  the  arbitrators  as  to  the  true- 
boundary  line  of  the  States,  should  be  established,  which 
act  enacted: 

1.  That  the  true  meaning  of  the  said  22d  section  of 
the  said  act  was  to  confer  upon  citizens  of  Maryland 
the  privilege  of  taking  oysters  in  the  Potomac  and 
Pocomoke  rivers,  and  not  in  Pocomoke  bay  or  sound. 

2.  That  insisting  and  declaring  that  the  true  line 
between  this  State  and  the  State  of  Maryland,  east  of 
the  Chesapeake  bay,  is  the  line  known  as  the  Calvert 
and  Scarborough  line,  and  that  a  part  of  the  county  of 
Somerset,  claimed  by  the  State  of  Maryland,  is  south  of 
that  line,  and  of  right,  part  of  the  territory  of  Virginia ;. 
yet  in  a  spirit  of  comity  and  good  will  to  a  sister  State, 
be  it  further  enacted,  that  the  privilege  of  taking  oys- 
ters in  Pocomoke  bay  shall  be  enjoyed  by  citizens  of 
Maryland  in  common  with  the  citizens  of  Virginia, 
north  of  a  right  line  running  from  Cedar  straits  to  the 
intersection  of  the  Calvert  and  Scarborough  line  with 
the  Pocomoke  river. 

3.  The  privilege  conferred  by  this  act  may  be  with- 
held at  the  pleasure  of  the  General  Assembly. 

From  an  examination  of  this  whole  legislation,  is  any 
recognition  found  on  the  part  of  Virginia,  or  an  asser- 
tion by  Maryland  of  the  right  of  the  citizens  of  Mary- 
land to  take  oysters  in  Pocomoke  sound?  It  is  true 
that  Virginia,  in  the  most  of  her  laws  relating  to  oys- 
ters, from  1819  to  1874,  excluded  from  the  operation  of 
these  laws,  citizens  of  Maryland  taking  oysters  in  the 
Potomac  or  Pocomoke  rivers.  But  our  Maryland 
friends  no  doubt  will  say  that,  if   the  privilege   was 
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accorded  by  Virginia,  of  taking  oysters  in  the  Pocomoke 
river,  that  is  all  they  claim,  as  the  sound  is  the  river. 
It  has  already  been  shown  that  Maryland  in  1666, 
and  both  Maryland  and  Virginia  in  1668,  recognized 
Pocomoke  bay  or  sound  as  a  distinct  body  of  water 
from  Pocomoke  river,  and  it  can  hardly  be  supposed 
that  Virginia  had  forgotten  this  fact  in  framing  her 
legislation  from  1819  to  1874.  She  certainly  remem- 
bered it  when  she  passed  the  act  of  1852,  because  she 
therein  expressly  names  Pocomoke  sound.  Why,  in 
1870,  did  the  Governor  of  Maryland  ask  of  Virginia 
the  release  of  citizens  of  his  State  captured  for  taking 
oysters  in  Pocomoke  sound,  and  not  demand  such 
release  if  these  citizens  had  the  right  to  oyster  in 
that  sound?  Why,  if  such  right  existed,  did  the  Gover- 
nor of  Maryland,  in  1874,  propose  a  temporary  line  of 
division  between  the  two  States,  pending  the  decision 
of  the  arbitrators,  as  to  the  true  boundary  line?  If, 
under  the  compact  of  1785,  or  by  prescription  or  in 
any  other  manner,  Maryland  had  acquired  the  common 
right  of  fishery  in  the  Pocomoke  river,  and  that  river 
embraced  Pocomoke  sound,  what  need  was  there  for 
agreeing  upon  a  line  until  the  arbitrators  had  deter- 
mined the  true  boundary?  For  it  mattered  not  where 
the  boundary  was  determined  to  be,  this  right  existed 
even  if  the  whole  of  Pocomoke  sound  was  as  it  always 
had  previously  been  found  to  be,  within  the  limits  of 
Virginia.  Why  did  the  Governor  of  Maryland  accept 
so  small  a  portion  of  Pocomoke  sound,  as  was  granted 
by  the  Virginia  Legislature,  as  a  privilege  to  Maryland 
citizens,  by  the  Act  of  February  3,  1875,  if  the  citizeus 
of.his  State  were  entitled  to  a  right  in  the  whole  sound  T 
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The  Virginia  Legislature  showed  by  this  enactment  that 
it  recognized  no  right  of  Maryland  in  the  sound,  and 
that  the  privilege  of  taking  oysters  by  Maryland 
citizens  in  any  part  thereof  was  accorded  in  a  spirit  of 
comity  and  good  will  to  a  sister  State,  and  that  even 
this  privilege  might  thereafter  be  withdrawn  at  its 
pleasure.  In  1882,  committees  appointed  by  the  respec- 
tive Legislatures  of  the  two  States  met  in  Richmond. 
This  was  after  the  Black  and  Jenkins  award  had  been' 
made  and  ratified  and  confirmed  by  both  States  and 
approved  by  the  Congress  of  the  United  States.  Among 
other  subjects  considered  by  these  committees  was  the 
fixing  of  a  line  across  Pocomoke  sound,  a  part  of  which 
by  the  award  had  been  given  to  Maryland.  They  de- 
termined "that  common  rights  of  fishing  and  oystering 
shall  be  enjoyed  by  the  citizens  of  both  States  in  that 
part  of  Pocomoke  sound  north  and  east  of  a  straight 
line,  commencing  at  Watkins  point  and  running  thence 
in  a  southeasterly  direction  to  buoy  E,  number  4,  and 
then  located  upon  coast  chart  number  33  of  the  United 
States  coast  survey  (sheet  number  3,  Chesapeake  bay), 
thence  with  a  straight  line  to  the  northern  boun- 
dary of  Messongo  Creek."  South  of  this  line  no 
right  or  privilege  was  conceded  to  citizens  of  Maryland 
to  take  oysters  in  Pocomoke  sound.  If  a  right  had 
previously  existed  in  citizens  of  Maryland  to  take 
oysters  in  the  whole  of  Pocomoke  sound,  no  matter  how 
acquired,  how  was  it  that  the  Governor  of  Maryland 
and  her  Legislative  Committee  were  willing  to  accept 
and  acquiesce  in  the  assignment  to  her  of  the 
privilege  of  oystering  in  so  small  a  portion  of  the 
sound?    Were  they  ignorant  of  their  rights  or  derelict 
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in  the  exaction  of  them?  How  did  it  happen,  when 
in  accordance  with  the  compact  of  1785,  the  several 
Legislatures  of  the  two  States  came  to  frame  and  adopt 
concurrent  legislation  for  the  regulation  of  oystering  in 
the  Potomac  river,  that  we  find  an  entire  absence  of  a 
word  as  to  the  regulation  of  a  similar  right  in  the  Poco- 
moke  river  and  Pocomoke  sound,  if  such  right  existed? 
In  view  of  the  separate  legislation  of  Virginia,  the  joint 
legislation  of  two  States  and  the  action  of  Maryland 
officials  and  representatives,  it  may  well  be  asked, 
where  is  the  evidence  of  the  right  in  the  Pocomoke 
sound  now  claimed  by  Maryland?  Has  Maryland  from 
time  immemorial  to  1884  exercised  the  right  in  common 
with  Virginia  of  taking  oysters  in  Pocomoke  sound? 
Has  shefor  twenty  years,  uninterruptedly,  peaceably  and 
adversely,  exercised  such  right?  Where  is  the  proof 
that  such  right  has  ever  been  conceded  to  her  by  Vir- 
ginia? Virginia  has  accorded  to  Maryland  the  tempo- 
rary privilege  of  taking  oysters  in  a  part  of  the  sound ; 
but  this  was  accompanied  with  the  reservation  of 
liberty  to  her  to  withdraw  this  privilege  at  her  pleasure. 
She  has  at  all  other  times  forbidden  by  her  laws  any 
person,  other  than  one  of  her  citizens,  to  take  oysters  in 
that  sound,  and  has  vindicated  her  laws  by  the  arrest 
and  punishment  of  their  violators. 

All  of  the  grounds  urged  by  Maryland  for  the  conten- 
tion on  her  part  of  the  existence  of  this  right  in  Poco- 
moke sound  have  now  been  examined  and  endeavored 
to  be  met.  Whether  the  effort  to  answer  them  has  been 
successful  or  a  failure,  must  be  left  to  the  judgment  of 
others. 
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Mr.  Hayes  (Mr.  Blackstone  iu  the  chair)  submitted 
the  following  on  the  part  of  Maryland : 

lo  the  Chairman  and  members  of  the 

Sub-Committee  on  the  Pocomoke  Sound: 

The  undersigned  Maryland  members  of  the  sub-com- 
mittee on  the  right  of  citizens  of  Maryland  to  oyster, 
fish  and  crab  in  the  waters  of  the  Pocomoke  sound, 
would  respectfully  submit  this,  their  report,  in  con- 
formity with  the  resolution  passed  by  the  full  committee, 
directing  the  members  of  the  sub-committee  from  both 
States  to  submit  their  views  in  reports  separately  to  the 
sub-committee  at  its  next  meeting. 

On  15th  September,  1892,  the  following  members  of 
the  sub-committee,  namely:  from  Virginia,  Senators 
Echols  and  Blackstone,  and  Delegates  Wilkins  and 
By  an ;  from  Maryland,  Senators  Hayes  and  Waters  and 
Delegates  Ellegood  and  Sterling,  met  at  Orisfield,  Mary- 
land. The  inability  of  Virginia  to  furnish  her  oyster 
steamer  to  the  sub-committee  for  the  inspection  of  the 
waters  of  the  sound,  necessitated  the  making  of  other 
arrangements.  Hon.  Noah  Sterling,  of  the  committee, 
kindly  placed  at  the  disposal  of  the  sub-committee,  his 
sailing  vessel,  and  on  board  of  this  vessel  the  committee 
inspected  the  sound. 

The  sub-committee  embarked  at  Ape's  Hole  creek  and 
sailed  thence  to  Williams  point ;  thence  retracing  their 
route  and  passing  Ape's  Hole  Creek,  the  committee  sailed 
some  distance  towards  Cedar  straits  and  then  returned. 
The  sub-committee  were  thus  furnished  an  opportunity 
of  viewing  the  water  and  adjacent  shores  and  especially 
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the  Pocornoke  river  of  to-day,  beginning  at  Williams 
point. 

In  sailing  over  the  sound,  oystenneu  from  Virginia 
and  some  few  from  Maryland,  on  their  respective  sides 
of  the  sound,  were  found  at  work,  catching  oysters  from 
their  schooners  with  tongs.  Efforts  were  made  as  we 
passed  them  to  converse  with  them,  but  with  very 
unsatisfactory  results,  our  inquiries  being  directed  to 
ascertain  how  they  knew  what  side  of  the  line  they  were 
on.  We  found  not  a  vestige  of  the  marks  located  by 
the  commission  after  the  Black- Jenkins  award;  they 
have  all  disappeared,  aud  it  is  guess-work  that  euables 
one  to  decide  which  he  is  in,  Virginia  or  Maryland 
territory. 

The  undersigned  would  respectfully  submit  that  their 
unanimous  conclusion  is  that  citizens  of  Maryland  are 
eutitled  to  oyster,  fish  and  crab  in  the  whole  of  Poco- 
rnoke sound  in  common  with  Virginians,  and  they 
submit  the  following  reasons  for  this  opinion  and  claim: 

The  questions  involved  in  this  claim  of  Maryland  do 
not  relate  directly  or  indirectly  to  the  territorial  limits 
of  the  two  States.  This  has  been  finally  settled  by  the 
Black-Jenkins  award  of  1877.  This  compact,  by  the 
express  terms  of  the  Acts  of  Virginia  aud  Maryland 
agreeing  and  submitting  to  the  award,  was  not  to  be 
disturbed  by  the  award.  The  award  itself  in  express 
terms  provided  that  uothiug  in  the  award  shall  be  taken 
to  affect  the  compact  of  1785.  The  important  inquiry 
then,  which  lies  at  the  threshold  of  this  claim  of  Mary- 
land, is :  What  does  the  compact  of  1785  provide  as  to 
the  common  right  of  fishery  in  the  waters  of  the  Poco- 


178 


moke  ?  In  the  effort  to  ascertain  the  meaning  of  what- 
ever may  be  provided  in  this  compact,  as  to  this  ques- 
tion, it  is  perfectly  permissible  to  also  ascertain  how  the 
contracting  parties  construe  these  provisions. 

CAUSES   OF   THE   AGREEMENT. 

The  causes  which  led  to  the  compact  were  the  desire 
on  the  part  of  both  States  to  regulate : 

First.  The  navigation  of  the  waters  of  the  Chesa- 
peake bay  between  the  southern  boundary  of  Maryland 
and  the  Capes,  which  water  was  wholly  in  Virginia,  and 

Secondly.  The  navigation  and  fishery  rights  of  two 
rivers,  the  Potomac  and  Pocomoke,  which  were,  in  whole 
or  in  part,  water  courses  which  were  the  boundaries  or 
dividing  waters  between  the  two  States. 

There  is  no  denial  on  the  part  of-  Virginia  that  the 
navigation  of  the  waters  of  the  Chesapeake  bay,  above 
referred  to,  as  well  as  the  navigation  and  common  right 
of  fishery  in  the  Potomac,  are  fully  provided  for  in  the 
compact.  It  is  now  denied  by  Virginia  that  the  com- 
pact relates  to  or  provides  for  the  common  right  of 
fishery  in  the  Pocomoke,  and  that  both  States  are  con- 
fined, as  to  the  Pocomoke,  to  their  territorial  limits  as 
defined  by  the  Black-Jenkins  award,  which  would  virtu- 
ally exclude  Maryland  from  all  the  waters  of  the  Poco- 
moke river  in  which  oysters  in  any  quantity  or  of  any 
Value  are  to  be  caught. 

It  must  not  be  forgotten,  as  will  hereafter  be  seen, 
that  this  position  of  Virginia  has  originated  only  in 
recent  years. 
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A  most  important  and  natural  inquiry  arises:  Why 
should  the  compact  provide  for  one  river,  the  Potomac, 
and  not  the  other,  the  Pocomoke?  Both,  in  all  essential 
respects,  were  situated  alike;  they  were  dividing  waters, 
either  in  whole  or  in  part,  between  the  two  States. 
Fish  and  oysters  were  to  be  caught  in  both.  Why  then 
regulate  the  one  and  not  the  other?  It  would  be  hard 
to  assign  any  reason  for  so  singular  an  omission  in  a 
compact,  drawn  after  deliberation  by  the  best  men  and 
minds  of  the  two  States. 

The  fact  is,  that  the  compact  does  not  provide  for  the 
navigation  and  common  right  of  fishery  in  both  the 
Potomac  and  Pocomoke,  and,  as  will  be  seen  hereafter, 
Virginia,  by  her  Courts  and  Legislature,  has  to  recog- 
nize and  acknowledge  it. 

COMPACT  OF    1785. 

Section  1.  Among  other  provisions  in  the  compact  is 
the  following:  "And  agrees  that  the  waters  of  Chesa- 
peake bay  and  the  Eiver  Pocomoke  within  the  limits  of 
Virginia,  be  ever  considered  as  a  common  highway,"  etc. 

Section  8  provides,  among  other  things:  "All  laws 
and  regulations,  which  may  be  necessary  for  the 
preservation  of  fish  or  for  the  performance  of  quaran- 
tine in  the  Eiver  Potomac,  or  for  preserving  and 
keeping  open  the  channel  and  navigation  thereof,  or  of 
the  Kiver  Pocomoke,  within  the  limits  of  Virginia,  shall 
be  made  with  the  mutual  consent  and  approbation  of 
both  States." 

Section   9  provides,  among  other   things,  for  light- 
houses, etc.,  on   Chesapeake  bay  "  between  the  sea  and 
li 
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the  raouths  of  the  Rivers  Potomac  and  Pocotnoke,  and 
upon  the  River  Potomac,  at  the  expense  of  both  States.1? 

Section  10  provides,  among  other  things,  how  and 
where  crimes,  when  committed  on  Chesapeake  bay,  in 
Virginia,  and  Potomac  river,  shall  be  punished,  and  then 
includes  crimes  committed  on  the  Pocomoke,  in  the 
following  language  :  "And  on  that  part  of  Pocomoke 
river  within  the  limits  of  Virginia,  or  where  the  line 
of  division  between  the  two  States  upon  said  river  is 
doubtful." 

Section  11  provides,  among  other  things:  "And  if 
the  commercial  regulations  of  either  State  shall  be 
violated  by  any  person  carrying  on  commerce  on  the 
Potomac  or  Pocomoke  rivers,  the  vessel  owned,  etc., 
may  be  seized,"  etc. 

LOCATION    REFERRED   TO   IN    COMPACT. 

The  compact  clearly  shows  that  the  Pocomoke  river 
there  referred  to  was,  for  a  portion  of  its  course,  wholly 
within  the  limits  of  Virginia,  and  that  then  the  river 
became  the  dividing  line  between  the  two  States,  or, 
more  accurately,  the  dividing  line  crossed  the  river  in 
some  way. 

If  this  is  not  true,  the  language  of  the  compact  is 
meaningless,  when  in  section  10  it  says:  "And  on 
that  part  of  Pocomoke  river  within  the  limits  of  Vir- 
ginia, or  where  the  line  of  division  between  the  two 
States  upon  said  river  is  doubtful." 

There  is  but  a  single  location  of  the  Pocomoke  river 
that  will  fulfill  this  description  in  the  compact,  and  it  is 
this:  In  1785  the  mouth  of  the  Pocomoke  river  was  eott- 


181 


sidered  to  be  at  the  southern  end  of  the  present  Watts 
islaud,  and  the  bed  of  the  river  was  included  between 
the  main  land  on  the  east,  which  was  Virginia  territory, 
and  the  strip  of  land  running  northward  from  Watts 
island  to  Cedar  straits,  which  was  and  is  now  Virginia 
territory,  and  which  now  is  a  series  of  islands  with 
shallow  water  between  them,  including  Watts  and  Fox 
islands.  At  Cedar  straits,  Watkins  point  was  reached ; 
then  the  charter  line  of  Lord  Baltimore's  grant,  running 
due  east  to  the  Ocean,  which  would  necessarily  cause 
this  line  to  cross,  as  it  ran  from  Watkins  point  to 
the  eastward,  the  Pocomoke  river  making  the  waters  of 
that  river  to  the  northward  of  this  due  east  line  Mary- 
land's territory. 

It  may  be  asked  why,  in  the  compact  of  1785,  should 
the  Pocomoke  river,  which  from  Watts  island  to  Cedar 
straits  lies  entirely  in  Virginia,  be  made  the  subject  of 
regulation  as  to  navigation  and  fishery  between  the 
States?  The  answer  is  at  hand.  In  1785  the  Calvert 
and  Scarborough  line  of  1668,  west  of  where  it  crossed 
the  Pocomoke  river,  as  will  be  hereafter  more  fully  seen, 
by  mutual  consent  of  both  States  was  entirely  disre- 
garded. 

Upon  the  rejection  of  this  part  of  the  Calvert  and 
Scarborough  line,  the  old  claim  of  Lord  Baltimore, 
which  was  that  his  southern  boundary  ran  from  Cin- 
quack  creek,  or  Wicomico  point,  on  the  Western  Shore, 
to  Onancock  creek,  on  the  Eastern  Shore,  and  from  that 
point  in  an  east  line  to  the  Ocean,  was  revived.  This 
claim  would  have  made  the  whole  of  the  Pocomoke 
northward  of  Watts  island,  with  the  main  land  on  the 
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east  and  the  strip  of  land,  now  islands,  running  from 
Watts  island  to  Cedar  straits  on  the  west,  a  part  of  the 
territory  of  Maryland. 

A    VIRGINIA    PROCLAMATION. 

The  claim  of  Lord  Baltimore  had  a  substantial  foun- 
dation, for,  on  the  4th  of  October,  1638,  by  a  proclama- 
tion of  her  Governor,  Virginia  declared  this  to  be  her 
northern  boundary;  and  later,  in  November,  1G52,  Clai- 
borne and  Bennett,  Parliamentary  Commissioners  of 
Maryland,  who  were  influential  Virginians  and  un- 
friendly to  Lord  Baltimore,  in  the  commission  issued  by 
them  on  behalf  of  Maryland  to  Captain  Fuller,  to 
march  against  the  Indians  on  the  Eastern  Shore,  the 
limit  of  his  expedition,  as  stated  in  his  commission, 
gave  as  the  southern  boundary  of  Maryland,  on  the 
Eastern  Shore,  the  following:  "Being  over  against 
Wicomico  point  (a  point  on  the  Western  Shore,  now  at 
the  mouth  of  the  Great  Wicomico  river),  and  from 
thence  in  a  direct  line  eastward  to  the  Ocean."  This 
point,  "over  against  Wicomico  point,"  was  a  promontory 
on  the  Eastern  Shore,  about  Onancock  creek,  the  line 
starting  from  this  point  and  running  east  to  the  Ocean- 
Such  a  line  would  run  south  of  Watts  island.  Lord 
Baltimore,  in  his  "Eelation  of  Maryland,"  published  in 
1635,  made  the  same  claim,  and  on  the  map  which 
accompanied  this  publication,  was  delineated  the  same 
line  as  above  given  as  the  southern  boundary  of  Mary- 
land. This  claim,  as  we  have  seen,  included  the  whole 
of  Pocomoke  river,  as  above  described,  from  Watts 
island  northward.  Virginia,  in  1785,  evidently  did 
not  concede    this    claim  of   Lord    Baltimore,   but   she, 
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on  abandoning  the  Calvert  and  Scarborough  line  of 
1GG8,  west  of  the  point  where  it  crossed  the  Pocomoke 
river,  and  recognized  the  true  Watkins  point  to  be  the 
point  laid  down  on  Smith's  map,  and  which  is  the  same 
location  of  that  point  as  made  by  the  Black-Jenkins 
award  at  Cedar  straits,  agreed,  in  lieu  of  the  abandon- 
ment by  Maryland  of  this  claim  to  the  Pocomoke  river, 
to  give  to  Maryland  the  common  right  of  navigation  and 
fishery  in  the  Pocomoke  river  north  of  Watts  island,  as 
well  as  to  have  the  compact  declare  that  portion  of  the 
river  to  be  wholly  within  the  territory  of  Virginia,  and 
the  line  on  the  river  running  east  of  Watkins  point,  as 
heretofore  quoted,  as  doubtful. 

It  is  too  apparent  that  the  Pocomoke  river  of  the 
compact  is  the  Pocomoke  sound  of  to-day,  to  require 
argument.  The  part  of  the  water  called  Pocomoke 
river  to-day,  is  a  shallow  and  narrow  stream  without  an 
oyster,  commencing  at  Williams  point,  away  to  the 
eastward  of  the  Chesapeake  bay,  and  far  in  the  interior 
of  the  mainland. 

The  provisions  of  section  9  of  the  compact,  hereto- 
fore quoted,  require  light-houses  on  Chesapeake  bay 
from  the  mouth  of  the  Pocomoke  and  Potomac  rivers  to 
the  sea,  to  be  paid  for  by  both  States.  If  the  mouth  of 
the  Pocomoke  river  was  then  at  Williams  point,  there 
would  have  been  no  possible  necessity  for  this  provision, 
as  it  would  not  have  touched  the  Chesapeake  bay,  and 
would  not  have  been  a  stream  of  water  worthy  of  con- 
sideration for  any  regulation  of  navigation.  Again,  on 
Smith's  map  and  every  early  map,  the  portion  of  waters 
to-day  known  as  Pocomoke  sound  is  designated  Poco- 
moke river  or  Wicho  river. 
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RECOGNITION    OF    MARYLAND'S   CLAIM. 

Upon  Virginia  becoming  a  State,  in  her  first  constitu- 
tion she  inserted,  in' June,  1776,  this  emphatic  provision, 
in  which  she  gives  full  and  express  recognition  of  the 
right  of  Maryland  "to  all  the  territory  contained  within 
its  charter,  with  all  the  rights  of  property,  jurisdiction 
and  government,  and  all  other  rights  whatsoever  to  the 
same,  which  might  at  any  time  theretofore  have  been 
claimed  by  Virginia,  excepting  only  the  free  navigation 
and  use  of  the  Eivers  Potomac  and  Pocomoke,  with  the 
property  on  the  Virginia  shores  or  strands,  bordering  on 
either  of  said  rivers,  and  all  improvements  which  have 
been  or  shall  be  made  thereon."  Virginia  Constitution, 
1776,  Art.  21. 

This  constitutional  provision  was  a  complete  abandon- 
ment of  the  Calvert  and  Scarborough  line  so  far  as  the 
waters  of  the  Pocomoke  were  concerned.  This  is  con- 
clusively shown  in  the  opinion  delivered  by  Messrs. 
Black  and  Jenkins,  where  it  is  demonstrated  that  the 
Calvert  and  Scarborough  line,  west  of  where  it  crossed 
the  Pocomoke,  was  never  recognized  by  either  Vir- 
ginia or  Maryland  as  of  any  binding  force,  while  to 
the  east  of  where  it  crossed  the  Pocomoke  it  was 
marked  and  recognized  as  the  true  dividing  line.  For 
a  confirmation  of  this  statement,  reference  is  made  to 
that  report. 

Under  this  provision,  Marylanders  oystered  in  the 
Pocomoke  river  from  Watts  island,  northward  and  east- 
ward, to  where  the  Pocomoke  river  of  to-day  begins,  at 
Williams  point,  and  only  stopped  there  because  there 
were  no  oysters  to  be  had,  as  the  water  and  mud  found 
there  would  not  and  will  not  now  grow  them. 
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This  right  was  exercised  uninterruptedly  by  Mary- 
land, with  the  exception  of  a  few  spasmodic  efforts 
(which  were  always  resisted  by  Maryland)  on  the  part 
of  Virginia,  after  and  just  before  the  Black-Jenkins 
award,  to  interfere  with  the  exercise  of  this  right,  up  to 
and  including  a  part  of  1884. 

In  recognition  of  this  provision  and  the  terms  of  the 
compact  of  1785,  nearly  every  law,  from  1810  to  1874, 
passed  by  the  Virginia  Legislature,  relating  to  catching 
oysters  in  Virginia,  had  attached  to  it  this  proviso : 
"This  act  shall  not  apply  to  citizens  of  Maryland  taking 
oysters  in  the  Pocomoke  and  Potomac  rivers." 

One  or  more  Governors  of  Virginia,  in  messages  and 
other  public  documents,  have  recognized  the  right  of 
Marylanders  to  oyster  in  the  Pocomoke  river,  now 
known  as  Pocomoke  bay  or  sound. 

If  there  were  needed  further  evidence  of  the  validity 
of  this  claim  of  Maryland  and  of  the  common  right  of 
fishery  in  the  Pocomoke,  it  is  to  be  found  in  the 
deliberate,  clear,  emphatic  judicial  decision  by  Virginia's 
highest  Court.  The  Court  of  Appeals  of  Virginia,  in 
the  case  of  Hendricks  vs.  The  Commonwealth,  75th  Va. 
939,  940,  says  that :  u  By  article  8  (compact  of  1785) 
all  laws  and  regulations  which  may  be  necessary  for  the 
preservation  of  fish  in  the  River  Potomac  or  the  River 
Pocomoke,  within  the  limits  of  Virginia,  shall  be  made 
with  the  mutual  consent  and  approbation  of  both  States. 
The  effect  of  this  article  is  to  give  to  the  State  of  Mary- 
land concurrent  jurisdiction  with  the  State  of  Virginia 
over  the  Potomac  from  shore  to  shore,  and  over  that 
part  of  the  Pocomoke  river  which  is  within  the  limits  of 
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Virginia,  to  make  such  laws  with  the  approval  and  con- 
sent of  Maryland,  as  may  be  deemed  necessary  and 
proper  for  the  preservation  of  fish  in  said  waters." 

Does  not  this  case,  coming  from  the  Virginia  Court 
of  Appeals,  settle  conclusively  not  only  the  interpreta- 
tion and  construction*  of  section  8,  of  the  compact  of 
1785,  but  also  the  rights  of  the  citizens  of  Maryland  to 
fish,  oyster  and  crab  in  the  Pocomoke  f  There  can  be 
but  one  answer  to  this,  and  that  is,  that  the  whole  ques- 
tion is,  by  Virginia  herself,  res  adjudicata.  If  the  decis- 
ions of  the  Courts  of  States  are  worth  anything  and  are 
to  be  observed  as  an  authoritative  settlement  of  the  law, 
the  citizens  of  Maryland  can  legally  catch  oysters  in 
what  is  now  known  as  Pocomoke  sound,  the  Pocomoke 
river  of  the  compact  of  1785. 

RIGHT    BY   PRESCRIPTION. 

It  is  a  familiar  principle  of  law  as  to  title  to  land 
between  individuals,  that  twenty  years' adverse,  uninter- 
rupted, notorious  user,  gives  title  to  the  land.  This 
principle  of  law  as  decided  by  numbers  of  cases  and 
adopted  in  the  opinion  of  Messrs.  Black  and  Jenkins  in 
the  award  of  1785,  is  applicable  to  States,  and  to  an 
easement.  This  principle  further  asserts  that  when  the 
title  by  prescription  has  once  become  fixed  by  twenty 
years'  notorious,  adverse  possession,  it  is  as  good  as  any 
other  title,  and  an  ouster  from  such  a  possession,  under 
such  a  title,  could  only  be  had  by  regular  legal  proceed- 
ings of  ejectment,  where  the  character  of  the  possession 
might  be  attacked.  Applying  this  principle  to  the  exer- 
cise of  the  easement  of  the  common  right  of  fishery  in 
the  Pocomoke   sound  by  Maryland,  for  one   hundred 
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years,  more  or  less,  certainly  for  over  twenty  years,  the 
citizens  of  Maryland  have  exercised  notoriously  and 
adversely  this  right.  Maryland's  right  to  the  easement 
was  long  ago  perfected,  so  that,  although  to-day  the 
exclusion  of  Maryland  from  these  waters  by  Virginia 
has  deprived  her  of  the  easement  before  acquired,  as 
above  stated,  in  law,  the  right  to  the  easement  having 
become  perfected  prior  to  the  exclusion,  Virginia's  sole 
possession  would  be  wrongful. 

AN    EQUITABLE    CLAIM. 

Leaving  out  of  consideration  now  the  compact  of 
1785,  the  Constitution  of  177G,  and  the  innumerable 
acts  6f  the  Virginia  Legislature,  recognizing  Mary- 
land's right  to  fish  in  the  Pocomoke,  and  leaving  out 
her  title  by  prescription,  there  may  be  presented  Mary- 
land's equitable  claim  to  the  common  right  of  fishery  in 
the  Pocomoke.  Maryland  owned,  under  the  charter 
granted  to  Lord  Baltimore,  every  foot  of  the  soil 
beneath  the  Potomac  river  to  the  high-water  mark  on 
the  southern  shore.  This,  to-day,  cannot  be  disputed. 
In  1785,  Maryland  gave  to  Virginia  territorial  rights  to 
the  low-water  mark  of  the  Potomac,  and  the  common 
right  of  fishery  in  the  whole  of  the  river.  Would  it  be 
fair,  after  so  liberal  a  concession  on  the  part  of  Mary- 
land to  Virginia,  to  have  Virginia,  upon  any  technical 
reason,  refuse  a  similar  right  in  the  waters  of  the  Poco- 
moke, a  river  which,  like  the  Potomac,  in  part,  is  the 
dividing  waters  between  the  two  States  ?  Maryland, 
therefore,  thinks  that  in  a  spirit  of  concession,  if  not  of 
legal  right,  it  would  be  but  appropriate  for  Virginia  to 
concede  Maryland's  claim  to  the  Pocomoke. 
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Indeed,  such  concession,  in  view  of  the  acceptance  by 
Virginia  of  the  large  territorial  and  other  rights  given 
by  Maryland  for  the  sake  of  fraternal  harmony,  is  the 
Only  proper  solution  of  the  question  consistent  with  the 
Sense  of  right  and  the  dignity  and  honor  of  that  great 
Commonwealth.  It  is  the  only  safe  and  permanent 
Settlement  which  can  be  made. 

A  line  upon  water  is  very  difficult,  if  not  impossible, 
to  make  and  keep  up.  It  is  at  best  hard  to  locate  by 
those  most  interested,  whose  daily  avocations  require  a 
knowledge  of  the  line,  if  there  be  one,  but  who  are  not 
experts  skilled  in  engineering  and  not  provided  with 
proper  instruments,  its  positive  location  is  an  impossi- 
bility. Besides,  such  a  line  when  established,  is  con- 
stantly liable  to  changes  from  water  currents  and  ice 
drifts,  and  there  is  no  certainty  of  its  continuance,  even 
for  a  very  short  time,  in  one  place. 

As  at  present,  so  in  the  future,  difficulties  a&  to  the 
location  of  the  line  would  exist,  and  angry  disputes  be 
continually  arising  between  the  citizens  of  the  two 
States,  as  to  their  respective  rights  in  those  uncertain 
waters. 

Already  these  disputes,  more  than  once,  have  led  to 
blood-shed  and  have  threatened  serious  complications, 
if  not  an  open  rupture  in  the  friendly  relations  between 
the  States.  The  recent  shooting  and  maiming  for  life 
Of  Isaac  Sterling,  a  citizen  of  Maryland,  by  an  officer 
of  the  police  force  of  Virginia,  whether  deservedly  or 
not,  has  caused  profound  excitement  and  provoked  a 
great  deal  of  bad  feeling  among  the  citizens  of  Mary- 
land interested  in  those  waters. 
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It  is  openly  charged  that  Isaac  Sterliug  was  illegally 
and  wantonly  shot  by  the  Virginia  officers  in  Maryland 
waters.  A  vigorous  demand  is  made  by  the  citizens  of 
Maryland  living  adjacent  to  the  waters  of  the  Poco- 
moke,  of  the  State  Government,  for  prompt  and  deci- 
sive action  looking  to  the  redress  of  this,  which  appears 
to  them  to  be  a  great  wrong. 

If  Maryland  shall  feel  it  to  be  her  duty,  in  response 
to  this  demand,  to  put  an  armed  force  in  those  waters 
to  protect  her  citizens  in  their  lawful  pursuits,  as  Vir- 
ginia has  already  done,  who  then  can  foresee  the  conse- 
quences that  may  follow  ?  The  situation  imperatively 
demands  that  something  be  done  for  the  settlement  of 
this  troublesome  issue.  The  peace  of  the  two  States 
absolutely  requires  prompt  action,  and  all  the  citizens 
of  Maryland  interested  in  these  waters,  with  eagerness 
and  anxiety,  are  looking  to  this  Joint  Committee,  rep- 
resenting the  two  States,  with  ample  powers  conferred 
by  their  respective  sovereigns,  for  a  plan  of  settlement 
of  this  important  question. 

As  in  the  Potomac,  so  in  the  Pocomoke,  the  only  prac- 
ticable, safe  and  permanent  adjustment  of  this  question 
which  can  be  accomplished,  alike  equitable  and  honor- 
able to  both  States,  is  to  concede  the  claim  of  Maryland 
and  make  the  waters  of  the  Pocomoke,  as  to  the  com- 
mon right  of  fishery,  open  to  the  citizens  of  both  States. 

(Signed)      Thomas  G.  Hayes,  Chairmant 
Levin  L.  Waters, 
Conway  W.  Sams, 
Noah  C.  Sterling. 
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Mr.  Ellegood  moved  that  the  report  of  the  sub-com- 
mittee be  submitted  to  the  joint  committee.     (Adopted.) 

JOINT    COMMITTEE. 

The  Joint  Committee  then  re-assembled. 

On  motion  of  Mr.  Combs,  the  Joint  Committee  took 
up  the  culling  law,  as  agreed  upon  by  the  sub-committee 
from  the  two  States,  and  adopted  it. 

Mr.  Hayes,  chairman  of  the  committee  on  culling  law, 
said:  "We  have  agreed  upon  a  law,  and  Mr.  Chambers 
will  present  it." 

Mr.  Chambers  presented  the  following: 

(At  this  point  the  culling  bill  was  again  read.) 

Mr.  Gibson,  of  Virginia,  moved  that  the  report  be 
adopted. 

Mr.  Ellegood,  of  Maryland,  offered  as  a  substitute 
that  the  vote  be  taken  to-morrow  at  11  o'clock. 

Mr.  Ellegood  offered  the  following,  which  was 
adopted: 

"Besolved:  By  the  Joint  Committee  of  the  States  of 
Maryland  and  Virginia,  assembled  at  the  Ebbitt  House, 
in  Washington  city,  this  7th  day  of  December,  1892, 
that  this  committee  recommend  to  the  respective  Legis- 
tures  of  the  said  States  the  passage  of  a  concurrent  Act 
embodying  the  foregoing  provisions,  or  such  similar 
legislation  providing  for  a  concurrent  cull  law  for  the 
waters  of  the  Potomac  river,  as  the  said  Legislatures 
may  deem  wise  for  the  protection  of  the  oysters  in  said 
river  and  regulating  the  catching  of  the  same  therein." 
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Washington,  December  8th,  1892. 

The  Joint  Committee  met  at  the  Metropolitan  Hotel, 
Lieutenant-Governor  J.  Hoge  Tyler  in  the  chair. 

(Discussion  on  the  report  of  the  committee  on  head- 
lands to  be  inserted  hereafter.) 

Mr.  Sams,  of  Maryland,  offered  the  following,  which 
was  adopted: 

"Resolved,  that  Hon.  Thomas  G.  Hayes  and  Hon.  R. 
H.  Oardwell  be  appointed  as  a  committee  to  supervise 
the  proceedings  and  reports  of  the  Joint  Committee." 

Mr.  Hayes,  of  Maryland,  asked  permission  on  the  part 
of  Maryland  to  submit  a  reply  to  the  Virginia  report  on 
the  Pocomoke. 

Permission  was  granted  and  Mr.  Hayes  submitted 
the  following: 

To  the  Members  of  Virginia-Maryland  Joint  Committee 
on  Pocomoke  Sound,  &c. 

The  members  of  the  Joint  Committee  from  Maryland 
would  respectfully  submit  this  supplemental  statement 
of  the  claim  of  Maryland  to  oyster,  &c,  in  common 
with  the  citizens  of  Virginia,  in  the  Pocomoke,  as  a 
reply  to  the  report  by  the  Virginia  members  of  the  sub- 
committee on  the  Pocomoke,  heretofore  presented  to 
the  Joint  Committee. 

1.  In  said  report  there  occurs  this  statement:  "Before 
the  award,  and  certainly  in  1785,  the  Pocomoke  river 
was  not  claimed  as  the  boundary,  but  that  the  line 
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crossed  said  river  some  distance  above  the  mouth, 
throwing  the  lower  part  of  said  river  wholly  in  the 
State  of  Virginia."  Maryland  respectfully  denies  this 
statement  in  toto.  The  meaning  of  this  statement  is 
that,  in  1785,  when  the  contract  was  drawn,  the  com- 
missioners had  in  their  minds  as  the  dividing  line 
between  Maryland  and  Virginia,  the  Calvert  and  Scar- 
borough line,  west  of  the  Pocomoke.  \t  is  claimed  by 
Maryland,  that  this  line  west  of  the  Pocomoke  was,  by 
mutual  consent  of  both  States,  repudiated  long  before 
1785,  and  that  the  commissioners  who  drew  the  compact 
considered  the  dividing  line  to  be  a  due  east  line  from 
Watkins  point  to  the  Ocean;  that  is  to  say,  the  true 
charter  line  from  that  point  as  given  in  the  grant  to 
Lord  Baltimore.  The  reasons  for  this  contention  on 
the  part  of  Maryland  are  as  follows: 

1.  This  claim  of  Virginia  would  put  the  mouth  of 
Pocomoke  river  at  Williams  point,  some  ten  to  twelve 
miles  or  more  from  the  Chesapeake  bay.  If  this  were 
true,  how  is  it  that  the  compact  provided  "Lighthouses 
*  *  *  should  *  *  *  be  erected  *  *  *  upon 
the  Chesapeake  bay,  between  the  sea  and  the  mouths  of 
the  Rivers  Potomac  and  Pocomoke?"     Sec.  9,  Compact. 

2.  Why,  in  the  compact,  would  Watkins  point  be 
located  as  follows:  "Watkins  point,  near  the  mouth  of 
Pocomoke  river."  Sec.  10,  Compact.  If  this  statement 
of  the  compact  is  true,  then  the  statement  above  quoted 
from  the  report  can't  be  true.  They  are  absolutely 
inconsistent. 

The  opinion  of  Messrs.  Black  and  Jenkins  refutes  thjs 
statement.     They  say:    "Plainly,  it  never  was  intended 
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by  the  Commissioners  or  anybody  else  that  the  territory 
west  of  the  Pocomoke  should  be  divided  by  a  line 
extending  westward  from  Holston's  to  the  mouth  of 
Annamessex.  If  that  was  the  technical  effect  of  the 
agreement,  it  was  instantly  repudiated  by  the  common 
consent  of  both  parties.  Maryland  had  held  before  and 
continued  afterwards  to  hold  and  possess  all  the  terri- 
tory between  the  Pocomoke  and  the  bay  down  to  lati- 
tude of  Watkins  point,  granting  the  lands,  taxing  them 
in  the  hands  of  the  grantees  and  ruling  all  the  inhabi- 
tants according  to  her  laws  and  customs.  Her  jurisdic- 
tion was  not  intermitted  nor  any  of  her  rights  sus- 
pended for  a  moment.  Virginia  never  expresses  a 
suspicion  that  this  provision  of  Maryland  was  inconsis- 
tent with  any  rights  of  hers  under  the  agreement. 
Scarborough  himself  acquiesced  in  it  to  the  day  of  his 
death  as  a  true  construction  of  his  covenant  with 
Calvert." 

II.  Again,  the  report  claims  that  the  commissioners 
who  drew  the  compact  meant,  when  they  used  the  word, 
Pocomoke  river,  the  waters  which  are  now  known  as  Poco- 
moke river,  beginning  at  Williams  point,  and  that,  prior 
to  the  compact,  there  was  a  distinction  between  Poco- 
moke sound  or  bay  and  river.  The  report  cites  two 
cases  where  Pocomoke  bay  is  referred  to  prior  to  1785. 
The  first  case,  1666,  is  where  the  description  or  location 
of  Watkins  point  is  given  in  describing  the  southern 
boundary  of  Somerset  county.  This  langauge  as  quoted 
in  the  report  is  "North  point  of  that  bay." 

The  second  case,  1668,  cited,  is  the  location  of  Wat- 
kins point  in  the  Calvert  and  Scarborough  line,  as  fol- 
lows:    "North  side  of  Pocomoke  bay." 
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The  question  is  not  whether  the  Pocomoke  river  prior 
to  1785  had  ever  been  called  bay  or  sound,  but  what  did 
the  commissioners  refer  to  when  they  used  the  term 
Pocomoke  river  1  The  compact  describes  the  location  of 
this  same  Watkins  point.  How  do  the  commissioners 
describe  its  location'?  This  is  their  language:  "To 
Watkins  point,  near  Pocomoke  river.11  This  conclusively 
shows  what  had  in  1GG6  and  1GG8  been  designated  as 
Pocomoke  bay  the  writer  of  the  compact  named  Poco- 
moke river. 

III.  The  publication  of  Judge  Gillett  is  annexed,  and, 
by  reference,  made  a  part  of  the  report  of  the  Virginia 
members.  In  this  publication  there  is  an  unequivocal 
admission  of  the  claim  of  Maryland,  that  between  1819 
and  1874  the  laws  of  Virginia  relating  to  the  catching- 
of  oysters  in  that  State,  excepted  Marylanders  fishing 
or  oystering  in  the  Pocomoke  river.  The  language  of 
the  Judge  is  as  follows :  "It  is  true  that  Virginia,  in 
most  of  her  laws  relating  to  oysters,  from  1819  to  1874 
excluded  from  the  operation  of  their  laws,  citizens  of 
Maryland  taking  oysters  in  the  Potomac  and  Pocomoke 
rivers."     (Judge  Jno.  W.  Gillett,  page  11). 

IV.  Eeference  is  made  in  said  report  to  a  temporary 
line  agreed  on  by  the  Police  Commanders  of  the  respec- 
tive States  known  as  the  Davidson  and  Lovett  line, 
dividing  the  oyster  grounds,  and  it  is  contended  by 
Virginia,  that  if  Maryland  then  claimed  the  right  to 
oyster  in  the  Pocomoke  sound,  she  would  never  have 
agreed  to  this  line.  The  fact  is,  that  the  Davidson  and 
Lovett  line  and  its  location  is  a  fact  confirmatory  of  the 
claim  of  Maryland.    This  line  did  not  include  the  Poco- 
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moke  sound  or  river.  The  proviso  to  the  agreement 
was  as  follows:  "Provided,  tbat  said  boundary  line  shall 
have  reference  only  to  the  waters  of  the  Chesapeake  bay, 
and  the  Tangier  sound,  and  in  no  way  to  affect  any 
property  or  person  or  any  land  whatever." 

V.  It  is  contended,  first,  on  the  part  of  Virginia's 
sub-committee,  that  a  due  regard  being  given  to  the' 
"purpose,  phraseology  and  punctuation  of  the  7th  and 
8th  articles,"  the  citizens  of  Maryland  have  no  right  of 
fishery  in  the  Pocomoke.  And,  secondly,  "if  wrong  in 
this  position,  and  that  the  three  instances  in  which  con- 
current legislation  is  necessary,  apply  equally  to  the' 
Eivers  Pocomoke  and  Potoinac,  yet  this  does  not  give 
to  the  citizens  of  Maryland  the  right  of  fishing  in  the 
Pocomoke  river,  within  the  limits  of  Virginia.  A  con- 
current right  of  fishing  in  the  Pocomoke  differs  greatly 
from  concurrent  legislation  for  the  preservation  of  fish." 

Now,  taking  them  in  their  order,  we  ask,  what  is  the 
proper  interpretation  of  the  compact  of  1785  in  the 
light  of  "its  purpose,  phraseology  and  punctuation," 
the  compact  first  being  its  own  interpreter,  and,  then, 
what  is  its  proper  interpretation  in  the  light  of  the 
meaning  given  to  it  by  tradition,  history,  legislation 
and  judicial  opinions? 

True,  that  the  7th  article  of  the  compact  does  not  in 
express  terms  confer  the  right  of  common  fishery  in  the 
Pocomoke,  but  it  will  be  observed  that  article  7  treats 
only  of  the  Potomac  river  as  related  to  riparian  and 
fishing  rights;  but  section  8  includes  both  rivers,  and 
provides  for  legislation  concerning  the  same,  "with 
the  mutual  consent  and  approbation  of  both  States." 

12 
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It  is  contended  by  the  Virginia  Committee  that  this 
legislation,  with  "mutual  consent,"  does  not  apply  to 
laws  "for  the  preservation  of  fish  or  for  the  performance 
of  quarantine"  in  the  Pocomoke,  and  that  these  two 
subjects  are  confined  exclusively  to  the  Potomac,  and 
that,  as  to  the  two  rivers,  the  "mutual  consent"  applies 
only  to  the  "keeping  open  of  the  channel  for  naviga- 
tion." This  strained  construction  is  given  because  of 
the  parenthetical  way  in  which  the  Pocomoke  is  intro- 
duced into  the  article.  Leaving  out  of  view  fishing  for 
the  present,  we  ask  why  should  the  important  subject  of 
quarantine  not  be  a  subject  of  mutual  legislation  in  the 
Pocomoke,  for  it  must  be  conceded  that  this  subject 
goes  with  the  "preservation  of  fish,"  and  must  stand  or 
fall  with  it  as  to  the  Pocomoke?  Now,  on  this  construc- 
tion, we  have  the  two  contracting  parties  providing  for 
joint  legislation  for  "performance  of  quarantine"  in  one 
of  two  common  highways,  and  in  the  same  article  pro- 
viding for  joint  legislation  for  the  two  highways,  as 
to  the  channel  and  navigation.  Surely  this  is  not 
conceivable. 

Furthermore,  the  subject  of  the  "channel  and  the 
navigation  thereof"  is  to  be  confined  to  "the  River  Poco- 
moke withiu  the  limits  of  Virginia."  Being  concurrently 
interested  in  the  channel  and  navigation  of  the  two 
rivers,  they  were  of  necessity  interested  in  the  quaran- 
tine of  the  two,  for  quarantine  and  navigation  are  twin 
sisters.  If  the  Pocomoke  was  so  important  that  the 
channel  and  navigation  needs  must  be  preserved  by 
"mutual  consent,"  certainly  quarantine  was  equally  as 
important.  We  can't  imagine  that  the  parties  cared 
more  for  the  channel  of  the  river  than  for  the  health  of 


197 

the  citizens.  So  important  was  the  navigation  of  the 
Poconioke  that  Virginia  conceded  to  Maryland  the  right 
of  concurrent  legislation  over  that  part  of  it  "within  the 
limits  of  Virginia,"  which,  of  course,  means  exclusively 
within  her  limits.  If  we  are  forced  to  the  conclusion 
that  the  "performance  of  quarantine"  applies  to  both 
rivers,  we  are  forced  to  a  like  conclusion  for  "the  preser- 
vation offish"  therein. 

Take  another  view  of  the  property  and  phraseology; 
that  is,  take  the  substantive  and  verb  together,  leaving 
out  the  intermediate  clauses  "all  laws  and  regulations 
which  may  be  necessary,  *  *  *  shall  be  made  with 
the  mutual  consent  and  approbation  of  both  States." 
But  the  Virginia  Committee  say  that  the  subject-matter 
of  joint  legislation  is  to  be  divided  both  as  to  the  things 
to  be  legislated  about,  and  the  places  where  the  laws 
are  to  be  operative. 

Now  the  construction  of  this  article,  as  contended  for 
by  the  Maryland  Committee,  is  reinforced  by  mauy 
matters  outside  of  the  article.  It  seems  to  be  conceded 
that  there  has  been  no  concurrent  legislation  for  the 
preservation  of  fish  either  in  the  Potomac  or  Pocomoke 
till  1884,  but  we  have  the  concurrent  action  of  the 
citizeus  of  the  two  States  exercising  the  joint  right  of 
fishing  and  oystering  in  both  waters  without  violation 
until  of  recent  date,  not  earlier  than  1870,  according  to 
the  admission  of  the  Virginia  Committee. 

It  is  admitted  by  Judge  Gillett  in  his  able  "Review  of 
the  Claims  of  Maryland,"  that  Virginia,  in  a  series  of 
Virginia  acts  of    Assembly,  beginning   in    1819,    coo- 
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ceded  that  there  were  waters  in  the  "Pocomoke"  which  was 
common  property  and  "common  territory"  for  the  citi- 
zens of  both  States,  wherever  those  waters  may  be.  Is 
not  that  legislative  construction  of  the  compact  that 
these  were  waters  somewhere,  known  as  the  Pocomoke, 
which  were  common  property?  This  legislation  is  a 
clear  admission  of  a  right,  and  there  can  be  no  doubt  but 
that  this  right  was  understood  to  be  founded  in  the  com- 
pact. 

Lastly,  we  have  a  judicial  opinion,  if  not  decision,  of 
the  highest  court  of  Virginia,  in  which  the  compact,  and 
nothing  out  the  compact,  and  the  right  of  the  citizens  of  the 
ttvo  States  there  were,  heing  considered,  in  which,  after 
quoting  article  8,  the  Court  says:  "The  effect  of  this 
article  is  to  give  to  Maryland  concurrent  jurisdiction 
with  the  State  of  Virginia,  for  the  preservation  of 
oysters  in  said  waters,"  (the  Potomac  and  Pocomoke.) 
The  people  of  Virginia,  the  legislation  of  Virginia  and 
the  Court  of  Appeals  of  Virginia,  stand  up  and  bear 
testimony  to  a  "common  right"  of  fishing  and  "con- 
current jurisdiction"  in  these  waters.  We,  therefore, 
conclude  that  the  construction  of  the  Maryland  Com- 
mittee is  correct,  both  from  the  import  and  phraseology 
of  article  8,  and  from  the  history,  legislation  and  judicial 
opinion  relating  thereto. 

The  alternative  position  taken  by  the  able  chairman 
of  the  Sub-Committee  of  Virginia,  in  which  he  says,  if 
wrong  in  his  construction  of  the  compact,  yet,  that  the 
right  of  concurrrent  legislation  does  not  carry  with  it  a 
concurrent  right  of  fishery,  is  equally  untenable,  for  we 
have  tried  to  show  that   the  common   right  has  been 
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admitted  by  Virginia,  and  the  "concurrent  jurisdiction" 
ruled  on  by  the  Virginia  Court  of  Appeals. 

What  conceivable  purpose  could  there  be  in  giving 
Maryland  a  concurrent  right  of  legislation  over  waters 
"within  the  limits  of  Virginia,"  if  she  had  no  concur- 
rent interest  or  right  of  property  therein?  Can  it  be 
supposed  that  Virginia  meant  to  place  in  the  hands  of 
Maryland  a  bare,  naked  right  of  checking  Virginia  in 
the  exercise  of  her  sovereign  right  of  legislation  over 
the  waters  withiu  her  own  limits  ? 

If  this  be  correct,  then  all  the  legislation  of  Virginia 
for  "the  preservation  of  fish"  (which  it  is  contended 
concluded  oysters)  in  the  Pocomoke  river  "within  the 
limits  of  Virginia,"  is  null  and  void,  for  Maryland  has 
not  yet  concurred  therein. 

VI.  In  reply  to  Maryland's  claims  of  the  common  right 
of  fishing  in  the  Pocomoke  by  Maryland,  the  report 
cites  two  cases,  and  only  two  cases,  of  arrests  of  Mary- 
landers  by  Virginia  for  unlawfully  catching  of  oysters 
in  Pocomoke  sound.  One  in  1870  and  the  other  in  1874. 
What  purports  to  be  the  Court  record  in  these  two  cases 
are  filed  as  part  of  the  report.  The  record  appears  in 
the  1874  case  to  be  incomplete,  and  the  certificate  of  the 
Clerk  seems  to  indicate  that  it  is  not  a  full  record,  as  he 
certified  that  the  papers  are  "correct  copies  of  the 
records  of  the  Court."  Whether  it  is  the  whole  or  a 
part  of  the  record  does  not  appear.  These  two  cases 
correspond  in  date  with  the  two  cases  cited  by  Judge 
Gillett  in  his  publication,  which  is  filed  with  the  report, 
•and  are  supposed  to  be  the  same.  The  case  of  1870, 
according  to  Judge  Gillett's  paper,  was  disposed  of  by 
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order  of  the  Governor  of  Virginia,  on  resolution  of  the 
Legislature  of  Virginia,  and  their  property  restored. 
Why  this  was  done  does  not  clearly  appear.  Eeference 
is  made  to  the  "  Davidson  and  Lovett "  line  by  Judge 
Gillett  in  his  paper,  and  the  consent  of  Maryland  to 
observe  it  as  the  moving  cause  which  induced  Virginia 
to  reclaim  them. 

It  is  probable  that  the  place  where  the  Marylanders 
were  taking  oysters  was  afterwards  found  to  be  in  Poco- 
moke  sound,  and  not  within  the  line  of  the  Davidson 
and  Lovett  line,  as  has  heretofore  been  shown,  and  did 
not  include  the  Pocomoke  sound.  The  record  in  the 
second  case  clearly  shows  the  men  were  not  in  Poco- 
moke sound,  but  in  Virginia  waters,  and  liable  to  arrest. 
The  officer's  testimony,  fixing  the  place  where  the  men 
were  caught  oystering,  was  not  in  the  Pocomoke  sound. 
His  testimony,  in  answer  to  the  4th  question,  is  as 
follows:  "They  were  arrested  between  Mesongo  creek 
and  Guilford  creek,  but  near  to  Guilford  creek;  on  what 
is  known  as  the  sand  bar;  the  sand  bar  lies  between 
Pocomoke  sound  and  Mesongo  creek." 

These  two  cases  seem  to  be  the  only  ones  which  Vir- 
ginia has  been  able  to  produce  to  rebut  the  claim  of 
Maryland  as  to  her  uninterrupted  common  right  of 
fishing  in  Pocomoke  sound,  from  time  immemorial,  to 
1884,  as  claimed  by  Maryland.  It  is  submitted,  that 
these  cases  fail  to  support  the  denial  of  Virginia.  Even 
if  it  were  true  that  in  1870  a  Marylander  was  arrested 
by  Virginia  for  oystering  in  Pocomoke  sound,  the  right 
of  Maryland,  by  twenty  years'  exercise  of  the  right,  had 
become  long  before  perfected. 
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VII.  There  has  never  been  a  Court  of  Maryland  or 
any  law  officer  of  the  State,  her  attorney-generals  or 
other  legal  advisers,  who  have  ever  given  an  expression 
of  doubt  as  to  the  right  of  Mary  landers  to  oyster  in 
Pocomoke  sound,  except  the  opinion  referred  to  in  the 
report  of  I.  ISTevett  Steele.  Hon.  Charles  B.  Roberts, 
who  was  Attorney-General  of  Maryland,  when  this 
opinion  was  sought  of  him,  gave  no  opinion. 

Hon.  W.  P.  Whyte,  who  was  subsequently  Attorney- 
General,  gave  no  opinion,  but,  because  of  this  opinion 
of  Mr.  Steele,  thought  it  best  not  to  involve  Maryland 
in  a  litigation.  His  language  in  the  published  news- 
paper interview  referred  to  in  the  report,  is  as  follows : 
"In  a  case  surrounded  with  such  difficulties  and 
likely  to  produce  animosities  between  its  citizens, 
with  very  uncertain  results,"  he  thought  it  best  not 
to  institute  proceedings.  Mr.  Steele  was  asked  as  to 
whether,  in  his  opinion,  the  compact  of  1785  was 
valid  because  of  a  failure  of  Congress  to  ratify  it. 
This  he  answers  at  length,  holding  the  compact  was  of 
binding  force  on  the  two  States,  and  then,  in  his  con- 
clusion, he  refers  to  the  Pocomoke,  and  gives  his  opinion 
adverse  to  the  claims  of  Maryland.  Upon  reading  his 
opinion,  as  to  the  Pocomoke,  it  is  apparent  his  attention 
was  not  called  to  the  construction  and  interpretation  of 
the  8th  section  of  the  compact,  placed  upon  this  section 
by  the  Legislature  of  Virginia,  aud  the  Constitution  of 
1776  and  the  action  of  Virginia  Governors.  If  he  had 
had  before  him  these  facts,  it  is  believed  that  his  views 
would  have  been  most  materially  altered,  and  that  his 
opinion  would  have  been  in  conformity  with  the  claim 
of  Maryland  as  now  made. 
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VIII.  In  the  report,  Virginia  claims  that  Maryland's 
common  possession  of  the  Pocomoke  sound,  prior  to  the 
Black  and  Jenkins  award,  was  in  the  vicinity  of  where 
the  boundary  line  crossed  the  Pocomoke,  or  where  it 
was  doubtful,  and  that  when  the  boundary  was  decided 
by  the  Black-Jenkins  award,  then  Maryland  lost  this 
right,  because  what  had  been  before  uncertain  was  now 
certain,  and  that  each  State  was  afterwards  confined  to 
its  own  territorial  limits.  • 

Maryland's  exercise  of  the  common  right  of  fishing 
was  not  confined  to  where  the  boundary  was  doubtful, 
but  extended  for  many  miles,  some  five  or  six,  to  the 
southward  to  Watts  island,  where  it  was  not  doubtful, 
so  that  it  cannot  be  said  that  the  common  possession 
was  limited  to  only  where  the  line  was  doubtful  before 
the  award  of  1877. 


Permission  was  granted  the  Virginia  committee  to 
prepare  and  file  a  rejoiuder. 

To  the  Joint   Committee  of  Maryland   and  Virginia,    on 
Boundary  Line  oetween  the  two  States. 

At  a  meeting  of  the  Joint  Committee  in  Washington, 
December  7th  and  8th,  1892,  Senator  Thomas  G. 
Hayes  and  Senator  John  W.  G.  Blackstone,  presented 
reports  showing  the  respective  views  of  the  States  of 
Maryland  and  Virginia,  as  to  the  Pocomoke  sound  and 
river.  The  Maryland  Committee  replied  to  Virginia's 
views,  and  the  undersigned  was  appointed  to  prepare  a 
reply  to  Maryland's  views.  In  assuming  the  task,  I  feel 
a  diffidence   because  I  recognize   the  intelligence  and 


203 


ability  of  the  signers  of  said  report.  However,  the 
responsibility  is  very  much  lessened,  tbe  task  less 
difficult  and  work  more  pleasant,  when  I  have  the 
masterly  report  of  Senator  Blacks  tone  and  the  pamphlet 
prepared  by  that  able  and  upright  jurist,  Hon.  J.  W. 
Gillett,  of  Accomac,  to  aid  me.  Again,  Virginia's  record 
on  this  question  is  dear  and  decided,  while  Maryland's 
claim  is  of  a  recent  date  and  not  well  founded.  Before  I 
comment  on  the  claim  made  by  Maryland  on  Virginia, 
I  deem  it  best  to  give  in  full  why  Maryland  and  Vir- 
ginia appointed  the  committees.  On  December  4th, 
1889,  Governor  Fitzhugh  Lee,  in  his  annual  message  to 
the  Legislature  of  Virginia,  referred  to  the  Maryland 
and  Virginia  boundary  line.  (Vide  Senate  Journal  and 
Documents,  1880-00,  pages  28-9.)  This  portion  of  the 
message  was  referred  to  the  Senate  Committee  on 
General  Laws.  The  Committee  made  a  report  and  pre- 
sented joint  resolutions,  which  were  adopted  by  the 
General  Assembly.  (Vide  Acts  of  Assembly,  1889-90, 
pages  20-1-2-3.) 

Before  the  Maryland  Legislature  acted  on  the  request 
of  Virginia,  the  Legislature  of  Virginia  expired  by 
limitation.  The  Legislature  of  Maryland,  still  in  ses- 
sion, it  was  deemed  proper  for  Virginia  to  appoint  her 
committee,  in  the  event  Maryland  agreed  to  appoint  a 
similar  one  ;  thereby  the  work  could  be  done  before  the 
next  meetings  of  the  Legislatures  of  the  two  States. 
The  Legislature  of  Maryland  did  not  pass  a  joint  reso- 
lution until  February  4,  1892,  when  it  was  communi- 
cated to  Virginia.  Vide  Senate  Journal  and  Documents 
of  Virginia,  1891-92;  Senate  Document  No.  15,  pages 
1,  2,  3  and  4. 
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The  Virginia  joint  resolution  refers  only  to  the  Poto- 
mac river.  The  Maryland  joint  resolution  refers  to  both 
Potomac  and  Pocomoke  rivers.  Virginia  adopted  her 
resolution  first.  Maryland  added  to  the  duties  Vir- 
ginia provided  for  by  inserting  Pocomoke.  It  was  then 
courteous,  right  and  proper  for  Virginia  to  yield  to  the 
wishes  of  Maryland  and  give  her  a  hearing.  Virginia 
having  no  grievances,  as  far  as  Pocomoke  was  con- 
cerned, she  asserting  her  exclusive  right  in  Pocomoke 
sound,  had  no  complaints  to  make.  Thus  it  is  that 
Maryland  is  asking  Virginia  for  certain  rights  and  privi- 
leges in  Pocomoke  sound. 

Maryland  has  made  her  claim.  Is  it  a  good  one? 
Can  it  be  sustained  from  any  of  the  ingenious  and  able 
points  made  by  the  Maryland  Committee  ?  It  is  not  a 
good  demand;  the  positions  are  not  sustained  by  the 
facts,  the  circumstances  and  records  bearing  imme- 
diately on  the  question. 

In  the  outset  I  refer  to  the  "Coast  Chart  No.  33,  Ches- 
apeake bay,  Sheet  No.  3,  Potomac  entrance,  Tangier 
and  Pocomoke  sounds."  "Edition  of  1872."  On  that 
chart  is  the  following: 

"This  chart  is  referred  to  in  the  award  of  the  under- 
signed and  is  part  of  said  award.  The  courses,  dis- 
tances, latitudes  and  longitudes  were  measured  and 
marked  on  this  chart,  under  our  special  direction,  by 
Win.  J.  Tinniug,  Captain  of  Engineers,  who  at  our 
request  was  detailed  by  the  War  Department  for  that 

service. 

(Signed)         J.  S.  Black, 

C.  J.  Jenkins. 
January  18,  1877. 

(Signed)         A.  W.  Graham,  Secretary. 
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On  same  chart  is  the  following  : 

"  I  certify  that  on  this  chart  the  lines  in  red,  yellow 
and  blue,  the  manuscript  lettering  designating  the  lines, 
and  the  note,  were  copied  in  July,  1877,  from  a  chart 
furnished  by  the  Hon.  Jas.  McDonald,  Secretary  of  the 
Commonwealth  of  Virginia;  C.  T.  Patterson,  Superin- 
tendent United  States  Coast  Survey." 

(Signed)  A.  W.  Graham,  Secretary, 

J.  S.  Black, 
C.  J.  Jenkins. 

I  file  this  map  for  reference  and  to  aid  in  sustaining 
this  position  Virginia  takes  on  the  issue  raised  between 
Maryland  and  Virginia.  It  is  a  part  of  the  award  of 
1877,  made  and  ratified  and  confirmed  by  both  States. 
This  map  represents  three  boundary  lines,  viz.:  in  1632, 
1785  and  1877,  represented,  respectively,  by  the  blue, 
yellow  and  red.  "  Watkins  point,"  a  common  point  on 
all  three  lines — line  claimed  under  charter  to  Lord 
Baltimore  in  1632,  ran  from  Cinquack  to  Watkins  point ; 
line  under  compact  of  1785,  ran  from  Smith's  point 
to  Watkins  point,  and  the  line  fixed  by  the  award 
of  1877,  commenced  at  Smith's  point,  running  thence 
to  Sassafras  Hammock  on  the  western  side  of  Smith's 
island,  thence  across  Smith's  island  to  the  eastern  side 
of  Smith's  island  to  Horse  Hammock,  thence  on  to  the 
channel  of  Tangier  sound  to  a  point  UA",  thence  down 
to  the  line  of  1785  to  point  marked  "B'',  thence  due  east 
to  Watkins  point.  By  the  award  of  1877  the  line  runs 
east  from  Watkins  point  to  a  point  in  Pocomoke  sound 
marked  "C",  and  thence  up  the  Pocomoke  sound  and 
river  as  shown  by  the  red  line. 
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A  marked  distinction  is  made  on  this  chart,  between 
Pocomoke  sound  and  river.  This  chart  is  the  best 
authority  for  names  of  navigable  streams,  and  on  this 
chart  is  Pocomoke  sound  and  Pocomoke  river.  Poco- 
moke sound  is  south  of  Watkins  point,  aud  south  of  all 
the  lines  referred  to  on  the  chart.  Maryland  claiming 
common  rights  of  fishery  in  Pocomoke  sound,  and  still 
no  record  has  been  or  can  be  produced  to  show  that 
Pocomoke  sound  was  ever  in  or  ever  claimed  to  be  in 
the  territorial  limits  of  Maryland.  As  to  the  Potomac 
river  both  States  claimed  it;  compromise  was  entered 
into  by  both  States,  having  common  rights  of  fishery. 

In  the  report  of  the  Maryland  committee  the  following 
appears,  viz:  "We  fonnd  not  a  vestige  of  marks  located 
by  the  commission  after  the  Black- Jenkins  award;  they 
have  all  disappeared,  and  it  is  guess-work  that  enables 
one  to  decide  whether  he  is  in  Virginia  or  Maryland 
territory."  These  marks  should  be  replaced,  and  Vir- 
ginia should  unite  with  Maryland  in  replacing  them,  as 
designated  in  "The  Report  of  G.  H.  Bagwell,  Commis- 
sioner Virginia  and  Maryland  Boundary  Line,"  dated 
Onancock,  Va.,  March  8,  1884,  addressed  to  the  Gov- 
ernor of  Virginia.  The  Maryland  Committee  make  this 
claim:  "That  citizens  of  Maryland  are  entitled  to 
oyster,  fish  and  crab  in  the  whole  of  Pocomoke  sound  in 
common  with  Virginians." 

There  is  the  issue  in  plain  words. 

'Tis  true  that  the  territorial  limits  of  Virginia  and 
Maryland  were  finally  settled  by  the  award  of  1877;  'tis 
also  admitted  that  by  the  express  terms  of  the  sub- 
mission and  award  the  rights  of  Maryland  and  Virginia, 
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existing  under  the  compact  of  1785,  are  not  to  be 
impaired;  again,  'tis  admitted  that  Pocomoke  sound 
lies  almost  exclusively  in  the  territorial  limits  of  Vir- 
ginia, as  fixed  by  the  award ;  then,  if  Maryland  has  any 
rights,  she  has  them  under  the  compact  of  1785.  Vide 
section  13,  Code  of  Virginia,  1887,  in  which  will  be  seen 
articles  7,  8,  10  and  11,  of  the  compact  of  1785,  the  only 
articles  which  have  any  force  or  effect  between  the 
States. 

Pocomoke  sound  being  in  Virginia,  in  1785,  at  the 
date  of  the  compact,  what  consideration  was  offered  by 
Maryland  to  cause  Virginia  to  agree  to  a  common  right 
of  fishery  in  Pocomoke,  as  claimed  by  Maryland! 
What  inducement  was  offered  to  cause  Virginia  to  be  so 
generous?  I  can  not  conceive  of  any  cause,  of  any 
motive,  of  any  reason,  which  could  have  prompted 
Virginia  to  open  her  heart  to  Maryland  as  is  now 
claimed.  Virginia  no  longer  a  colony;  then  a  sovereign, 
independent  State;  so  was  Maryland.  Both  had  just 
passed  through  a  war  with  their  mother  country,  and 
both  were  proud  of  their  splendid  achievements;  both, 
were  jealous  of  their  respective  rights  as  States,  and 
their  best  men  were  placed  in  power  and  in  authority. 
The  inquiry  is  made :  "Why  should  the  compact  pro- 
vide for  one  river  and  not  the  other,  the  Pocomoke  f 
Both  in  all  essential  respects  were  situated  alike;  they 
were  dividing  waters,  either  in  whole  or  in  part,  between 
two  States;  fish  and  oysters  were  to  be  caught  in  both. 
Why  then  regulate  the  one  and  not  the  other?  It 
would  be  hard  to  assign  any  reason  for  so  singular  an 
omission  in  a  compact  drawn  after  deliberation  by  the 
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best  men  and  minds  of  the  two  States."  "The  best  men 
and  minds,"  "after  deliberation,"  did  prepare  the  com- 
pact; they  knew  "after  deliberation"  what  to  omit  and 
what  to  insert;  what  to  provide  for  and  what  not  to  pro- 
vide for ;  they  did  provide  for  the  "Potomac"  and  not 
"Pocomoke."  They  did  omit  the  "Pocomoke  and  not  the 
"Potomac."  Any  other  reason  need  be  given  ?  But 
"men  and  minds"  did  it.  Potomac  river,  the  dividing 
line  between  the  States  from  its  mouth,  far  above  the 
river,  was  navigable ;  not  so  with  the  Pocomoke  river; 
only  a  short  distance,  from  its  mouth  up  to  the  line 
between  Maryland  and  Accomack  County;  no  valuable 
fisheries  in  Pocomoke  as  there  were  in  Potomac ;  Poto- 
mac, a  large,  wide  and  important  stream;  Pocomoke, 
narrow  and  not  so  important;  on  the  Potomac  there 
were  twenty  persons  interested  to  one  on  Pocomoke 
river.  Article  10  of  the  compact  refers  to  crimes  and 
punishments,  etc.  This  appears  as  a  part  of  said  article, 
viz:  "And  on  that  part  of  the  Pocomoke  river  within 
the  limits  of  Virginia,  or  where  the  line  of  division 
between  the  two  States  upon  said  river  is  doubtful." 
"Best  men  and  minds"  prepared  this. 

Again,  at  that  time  Virginia  concluded  that  the  line 
ran  over  the  Pocomoke  river  to  the  point  on  the  eastern 
bank  of  said  river,  fixed  in  the  award  of  1877;  also,  Vir- 
ginia claimed  in  1785,  and  previous  and  since,  from  the 
extreme  southern  angle  of  Point  Lookout,  by  a  right  line 
to  the  extremest  part  of  the  westernmost  angle  of  Wat- 
kins  point,  at  north  head-land  of  Little  Aunamessex 
river,  and  thence  by  the  Calvert  and  Scarborough  line 
to  the  Atlantic  Ocean,  over  the  Pocomoke  river,  as  this 
line  was  run  in  1668. 
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I'll  here  introduce  evidence  which  is  binding  on  Mary- 
land, viz:     In  1872,  Maryland  Commissioners  appointed 

on  the  boundary  line  commission,  viz:  Isaac  D.  Jones 
Levin  L.  Waters  and  Wm  J.  Aydelott,  made  use  of  the 
following  in  their  statement  of  the  case,  viz:  "It  is 
remarkable,  too,  that  the  compact  of  1785,  while  con- 
ceding that  the  right  of  fishery  in  the  Potomac  river- 
shall  be  common  to  and  equally  enjoyed  by  the  citi- 
zens of  both  States,  Maryland  omitted  to  secure  by 
express  terms,  reciprocal  rights  in  the  Pocomoke  river." 
Vide  Boundary  Line  1872,  Maryland  and  Virginia,  page 
68.     "Best  men  and  minds"  made  the  "omissions." 

Thus  it  is  written  and  so  construed  by  Maryland's 
own  commissioners.  The  Maryland  report  attempts  to 
construe  article  8  of  the  compact;  I  cannot  do  better 
than  to  decline  to  answer  the  report  on  that  point  and 
simply  refer  to  the  positions  taken  by  Senator  Black- 
stone  and  Hon.  J.  W.  Gillett.  I  cannot  add  to  their 
clear,  logical  and  irresistible  conclusions;  if  I  were  to 
make  the  attempt,  I  would  detract  from  the  beautv  and 
symmetry  presented  in  their  own  forcible  style. 

•  Assertions  and  opinions  are  boldly  stated  bv  the 
Maryland  committee,  and  not  a  scintilla  of  evidence  to 
sustain  them.  It  is  stated  that  by  mutual  consent  both 
States  in  1785  disregarded  the  Calvert  and  Scarborough 
line  of  1608,  west  of  the  point  where  it  crossed  the  Poco- 
moke river.  We  think  not.  Virginia's  course  on  the 
boundary  question,  previous  to  1785  and  since  that  date 
negatives  this  statement.  All  of  Virginia's  acts  and  res- 
olutions by  her  Legislatures  refer  with  accuracy  to  the 
Calvert  and  Scarborough  line;  her  position  she  took  be- 
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fore  the  commission  making  the  award,  disproves  the 
assertion;  the  views  of  all  her  commissioners  on  the 
boundary  question,  previous  to  1877,  took  the  bold  stand 
that  the  true  line  was  from  Point  Lookout,  due  east,  etc., 
which  would  cross  over  Pocomoke  river  at  a  point  fixed 
in  the  award.  Virginia  denies  that  she  ever  consented  to 
a  common  right  of  fishery  in  Pocomoke  sound. 

Pocomoke  sound  being  in  the  territorial  limits  of 
Virginia,  and  Maryland  makiug  certain  claims  an- 
tagonistic to  the  idea  of  State  supremacy  and  State 
sovereignty,  which  Virginia  must  necessarily  use  and 
exercise  over  all  of  her  territory,  it  devolves  on  Maryland 
to  show  her  claim  by  indisputable  proof,  and  until  that 
is  done  Virginia  might  rest  perfectly  content  and  make 
no  reply.  Virginia  will,  however,  present  her  records 
and  not  stand  on  technicalities.  As  to  the  decision  of 
the  Court  of  Appeals  in  Hendricks  vs.  Commonwealth, 
75th  Va.,  page  939,  and  also  "  Eights  of  Prescription ',n 
referred  to  in  Maryland  report,  I  need  only  to  refer  for 
complete  answers  to  the  papers  prepared  by  Senator 
Blackstone  and  Judge  Gillett. 

Now,  I  will  proceed  to  scan  the  various  acts  and 
resolutions  passed  by  the  Legislatures  of  Virginia.  As 
far  back  as  1832,  Virginia  has  preserved  papers  and 
documents.  Vide  section  13  (the  last  paragraph  of  said 
section),  Code  of  Virginia,  in  1877.  Just  previous  to 
the-  late  war,  Virginia  appointed  Col.  Augus.  W. 
McDonald,  and  Maryland  appointed  Col.  Thomas  J. 
Lee,  as  commissioners  to  retrace,  survey,  etc.,  the  line 
between  the  States.  Virginia  sent  Col.  McDonald  to 
England  in  1860,  to  obtain  all  the  information  and  docu- 
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merits  from  the  British  Archives,  touching  the  boundary 
question.  Col.  McDonald  obtained  many  valuable 
documents,  and  they  are  now  in  the  State  Library. 
April  20,  1867,  the  General  Assembly  of  Virginia 
passed  the  following :  (Vide  Acts  Assembly,  1866-7, 
pages  859-60.) 

Maryland  appointed  a  like  number  of  commissioners, 
viz :     Isaac  D.  Jones,  Wm.  J.  Aydelott  and  Levin  L. 
.Waters. 

In  the  session  1869-70,  Virginia  Commissioners  J.  W. 
Field  and  Samuel  N.  Powell  (Thos.  H.  Kellum  died 
before  report  signed)  made  their  report.  Vide  "Docu- 
ment No.  8,  House  of  Delegates  Documents,  1869-70." 
In  that  report,  the  Commissioners  say : 

"Virginia  has  never  conceded  the  right  of  Maryland 
to  any  of  the  waters  of  Pocomoke  bay,  and,  conse- 
quently, your  commissioners  claimed  all  the  waters  of 
said  bay."  Never  conceded;  no  stronger  terms  could  be 
used. 

Acts  of  Assembly  1870-71,  pages  62-3,  commissioners 
were  appointed  for  Virginia,  viz:  Henry  A.  Wise,  D.  C. 
De  Jarnett  and  Wm.  Watts;  they  met  the  same  Mary- 
land Commissioners,  viz:  Isaac  D.  Jones,  Levin  L. 
Waters  and  Wm.  J.  Aydelott. 

On  December  18,  1872,  the  Virginia  Commissioners 
made  a  partial  report  to  the  Legislature  of  Virginia; 
accompanying  the  said  report  were  statements  A,  B,  C, 
showing  in  statement  A  the  views  of  Maryland  Com- 
missioners, in  statement  B  the  views  of  Virginia  Com- 
missioners, and   in   statement  C  the   appendix  to  the 

13 
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'report  of  the  Virginia  Commissioners.     Vide  Boundary 
Line,  Maryland  and  Virginia. 

The  Maryland  Commissioners  admit  that  "of  late 
years"  citizens  of  Maryland  had  been  excluded  from 
taking  oysters  in  Pocomoke  sound.  In  1822,  Maryland 
xnade  the  claim  for  a  common  right  of  fishery  in  Poco- 
moke sound.  Virginia  refused  to  concede  it.  Why,  at 
this  period,  (1872)  was  the  matter  so  vigorously  pressed  ? 
Because  of  the  laige  proportions  the  oyster  trade  had 
assumed  in  Crisfield,  Maryland. 

All  the  natural  rocks  were  needed  to  supply  the 
demand. 

January  15,  1874,  Commissioners  Wise,  De  Jarnett 
and  Watts  made  a  final  report  to  the  Governor  of  Vir- 
ginia— vide  pamphlet  styled  "Final  Report  of  Virginia 
Commissioners  on  the  Maryland  and  Virginia  Boundary 
Line  to  the  Governor  of  Va."  In  1871,  Col.  De  Jarnett 
went  to  England  to  procure  documents  touching  the 
boundary  line,  and  he  obtained  valuable  papers  now  in 
State  Library  marked  "De  Jarnett  Papers  "  Next  came 
the  submission  by  Virginia  of  the  boundary  question  to 
arbitrators.      Vide  Acts  of  Assembly  1874,  pages  152-3. 

Note — Hon.  William  A.  Graham  died;  then  the  board 
of  arbitrators  were  Hon.  Jeremiah  S.  Black,  of  Pennsyl- 
vania, Hon.  James  B.  Beck,  of  Kentucky,  and  Hon. 
Charles  A.  Jenkins,  of  Georgia. 

For  two  hundred  years  the  question  unsettled  between 
Maryland  and  Virginia.  Repeated  attempts  to  settle, 
but  all  in  vain.  Both  States  binding  themselves  in 
advance  of  the  award;  both  anxious  for  a  settlement. 
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Pending  the  arbitration,  Virginia  passed  the  following 
Act  on  February  8th,  1875.  Vide  Acts  of  Assembly 
1874-75,  pages  64-5. 

"Not  in  the  Pocomoke  sound"  used  above,  shows  in 
no  uncertain  way  the  position  Virginia  took  on  the 
question  noiv  at  issue.  On  January  16th,  1877,  the 
award  of  Black-Jenkins  was  made.  Accompanying  the 
award  is  the  opinion  of  the  arbitrators.  Hon.  James  B. 
Beck,  of  Kentucky,  gave  a  dissenting  opinion.  The 
award  was  ratified  and  confirmed  by  Virginia  on  March 
14th,  1878.  Vide  Acts  of  Assembly  1877-78,  pages 
233-4-5-6. 

The  arbitrators  draw  a  distinction  between  Pocomoke 
river  and  Pocomoke  sound  ;  they  had  all  the  records  and 
heard  all  the  arguments,  and  no  impression  was  made 
on  their  minds  that  Pocomoke  souud  and  Pokomoke 
river  is  one  and  the  same,  and  known  in  1785  as  Poco- 
moke river.  No  allusion  is  made  in  said  award  about 
the  compact  of  1785,  when  the  arbitrators  refer  to  Poco- 
moke river ;  I  refer  to  the  4th  paragraph  in  the  above 
Act;  the  compact  of  1785  is  specially  mentioned. 

Now   the  territorial  limits   of  the   two   States  being 

settled,  some  trouble  sprang  up  on  the  Potomac  river; 

and  on  January  9,  1882,  a  resolution  was  passed.  Vide 
Acts  of  Assembly  1881-82,  pages  9-10. 

No  Pocomoke  sound  or  river  mentioned  in  the  resolu- 
tion. 

Maryland  appoiuted  a  similar  committee,  and,  on 
March  1,  1882,  the  following  act  was  passed :  Vide 
Acts  of  Assembly  1881-82,  pages  194,  195,  196,  197, 198. 
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It  will  be  seen  that  the  rights  in  Pocomoke  sound 
were  brought  in  the  argument.  Every  opportunity 
Maryland  has  had,  she  has  brought  in  the  matter  of 
Pocomoke  sound,  and  every  time  Virginia  has  denied 
Maryland's  claim.  In  the  above  act,  mutual  conces- 
sions by  the  States  were  made — Virginia  giving  up  a 
portion  of  Pocomoke  sound  to  Maryland,  and  Maryland 
conceding  certain  rights  in  the  Potomac  river.  Virginia 
ratified  the  agreement;  Maryland  refused  to  accept,  not- 
withstanding her  committee  signed  it. 

Now,  from  the  above  acts  and  resolutions  of  the  Gen- 
eral Assembly  of  Virginia,  is  the  assertion  true,  made 
by  the  Maryland  committee,  to  wit:  "This  right  was 
exercised  uninterruptedly  by  Maryland,  with  the  excep- 
tion of  a  few  spasmodic  efforts  (which  were  always 
resisted  by  Maryland)  on  the  part  of  Virginia,  after  and 
just  before  the  Black-Jenkins  award,  to  interfere  with 
the  exercise  of  this  right  up  to  and  including  a  part  of 
1884?"  The  committee  are  mistaken.  Why  should 
Maryland's  committee,  in  1882,  accept  the  agreement 
made,  if  Maryland  had  full  rights  in  Pocomoke  sound? 
Why  should  Maryland  acquiesce  in  the  Act  of  Assembly 
of  Virginia  of  1874-75!  Why  should  Maryland,  in 
making  propositions  in  1872-3-4,  before  Joint  Com- 
mittee of  the  two  States,  propose  that  Pocomoke  sound 
should  be  free  to  both.  States,  if  the  compact  of  1785 
gave  her  the  right? 

Why  should  Maryland  have  made  the  same  demand 
in  1869-70? 

Why  should  Maryland  commission  use  the  words  in 
1872,  "of  late  years,"  Virginia  disputing  the  right  to 
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Maryland?  Why  is  it  that  now,  after  more  than  a  cen- 
tury has  passed  since  the  compact,  Maryland  is  making 
this  claim  on  Virginia?  Maryland  wants  more  natural 
oyster  rocks,  and  Pocomoke  is  convenient  to  her. 
Maryland  says  "article  8  is  doubtful;  let  us  assert  that 
Pocomoke  river  is  Pocomoke  sound  and  we  can  win; 
our  citizens  have  oystered  there;  therefore  we  have  the 
right."  If  her  citizens  have  oystered  there,  they  have 
been  arrested,  tried  and  convicted  in  Virginia  courts. 

Another  assertion  made  by  the  Maryland  committee, 
I  cannot  let  go  without  some  argument,  viz:  "In  recog- 
nition of  this  provision  and  the  terms  of  the  compact 
of  1785,  nearly  every  law  from  1819  to  1874  passed  by 
the  Virginia  Legislature,  relating  to  catching  oysters 
in  Virginia,  had  attached  to  it  this  proviso:  'This  Act 
shall  not  apply  to  citizens  of  Maryland  taking  oysters 
in  the  Pocomoke  and  Potomac  rivers.'" 

In  1846-7,  permission  given  to  citizens  of  Maryland 
to  oyster  in  the  Rivers  Pocomoke  and  Potomac.  At 
that  time,  by  reference  to  the  chart  of  U.  S.  Coast  Sur- 
vey, a  distinction  was  made  between  Pocomoke  river  and 
Pocomoke  sound. 

Vide  Code  of  Virginia  1849,  page  452.  Also  vide 
Code  of  Virginia,  1860,  page  502,  sec.  22,  words  "Rivers 
Pocomoke  and  Potomac"  are  used.  Pocomoke  sound 
not  mentioned  in  this  section,  but  on  page  503,  sec.  25, 
Code  of  Virginia,  1860,  words  "Pocomoke  sound"  are 
used,  and  Maryland  citizens  are  not  excepted. 

Virginia,  at  the  time  when  section  25  was  passed,  viz  : 
1852,  made  a  distinction  between  Pocomoke  sound  aud 
Pocomoke  river. 
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Acts  of  Assembly  1866-G7  p.  878,  sees.  2  and  4,  same 
distinction,  expressly  preserved  in  this  act  as  to  Poco- 
moke river  and  Pocomoke  sound. 

Acts  of  Assembly  1869-70  pp.  448-9,  sees.  2  and  5, 
distinction  between  Pocomoke  river  and  Pocomoke 
sound,  still  strictly  observed. 

Acts  of  Assembly  1872-3,  p.  314,  sec.  14,  only  resi- 
dents of  Virginia  permitted  to  take  oysters  in  Pocomoke 
sound. 

Code  of  Virginia  1873,  sec.  14,  p.  823,  you  will  find 
Pocomoke  sound,  and  only  residents  of  Virginia  to 
catch  or  take  oysters  in  said  waters ;  also  same  Code,  p. 
836,  sec.  59,  distinction  between  Pocomoke  river  and 
Pocomoke  sound. 

Acts  of  Assembly  1874,  p.  240,  sec.  11,  Pocomoke 
sound  is  used,  and  on  page  243,  sec.  22,  Pocomoke  river 
is  used;  and  in  Acts  of  Assembly,  1874-5,  pp.  64-5,  the 
said  22nd  section  is  continued.  Said  Act  is  recited  in 
full  supra. 

Acts  of  Assembly,  1881-2,  p.  194,  distinction  drawn 
between  Pocomoke  river  and  Pocomoke  sound,  and 
Maryland  Committee  recognized  the  distinction. 

Acts  of  Assembly  1883-4,  page  338,  section  48,  uses 
the  words  "Pocomoke  sound,"  and  Pocomoke  river  does 
not  occur  in  the  Act. 

Acts  of  Assembly  1883-4,  page  344,  repealed  the  Act 
of  1881-2,  as  Maryland  refused  to  ratify  and  confirm  as 
her  committee  had  requested. 

Acts  of  Assembly  1883-4,  pages  510-11,  "An  Act  to  reg- 
ulate the  taking  of  oysters  in  Potomac  river,"  "approved 
March  13th,  1884." 
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If  same  right  of  taking  oysters  in  Pocomoke  sound 
belonged  to  Maryland  as  in  Potomac,  why  should  such 
an  act  be  passed  as  to  Potomac  river  and  not  Pocomoke 
sound?  Section  6  of  said  act  authorizes  Maryland  or 
Virginia  to  repeal  or  alter  the  act. 

Code  of  Virginia,  1887,  section  2164,  refers  to  Poco- 
moke sound.  Section  2177  provides  for  taking  oysters 
in  Potomac  river.  Pocomoke  river  does  not  occur  in  the 
oyster  law  as  found  in  Code  of  Virginia,  1887. 

The  present  oyster  laws  of  Virginia,  as  amended  and 
re-enacted  at  session  1891-2,  do  not  refer  to  Pocomoke 
river,  but  to  Pocomoke  sound. 

From  the  above  acts  and  resolutions,  it  is  conclusive 
that  Virginia  has  specially  guarded  against  confound- 
ing Pocomoke  river  with  Pocomoke  sound;  always  when 
Pocomoke  sound  is  referred  to,  it  applies  to  residents  of 
Virginia;  when  Pocomoke  river  is  referred  to,  Maryland 
citizens  are  put  on  same  footing  with  Virginians.  Why? 
Because  Virginia  has  always  observed  with  the  greatest 
accuracy  the  Compact  of  1785,  and  whenever  any  doubt 
ever  sprung  up,  the  doubt  was  solved  against  Virginia. 
No  doubt  now;  hence,  Virginia  stands  firm. 

An  equitable  claim  is  attempted  to  be  set  up  by  Mary- 
land against  Virginia.  I  cannot  see  any  equity  in  the 
demand.  I  can't  think  that  Virginia  can  be  regarded  as 
obstinate  and  resting  her  case  on  technicalities;  far  from 
that;  she  is  not  obstinate;  she  does  not  stand  on  a 
single  technicality,  but  on  the  broad  rock  of  truth 
and  right.  Her  generosity  in  the  past,  has  placed  a 
jewel  in  her  crown,  which  shines  but  the  brighter  as  her 
daughters  of  the  Northwest  go  forth  attempting  to  out- 
strip the  mother,  in  prosperity  and  wealth.     Virginia  is 
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not  stingy  with  her  possessions,  when  a  proper  case  is 
made  for  help.  In  this  case,  Maryland  is  a  rich  and 
independent  sovereign  State;  her  people  as  brave  and 
true  and  chivalrous  and  loyal  as  American  citizens  can 
be;  and,  when  she  makes  this  demand,  'tis  done  with 
ability,  with  an  honesty  of  purpose,  with  deliberation, 
believing  she  is  right.  Virginia  believes  that  Maryland 
is  wrong. 

'Tis  with  the  deepest  regret  Virginia  feels,  when  dis- 
turbances occur  between  citizens  of  Maryland  and 
Virginia ;  yet,  in  all  fairness,  why  should  Maryland 
citizens  continue  to  put  themselves  in  a  position  where 
Virginia  officers  are  forced  to  act.  Maryland  claims 
certain  rights  in  Pocomoke  sound.  Virginia  denies 
these  rights.  Citizens  of  Maryland  attempt  to  exercise 
these  rights.  The  laws  of  Virginia  provide  that  certain 
officers  are  empowered  to  carry  out  the  law,  and  if 
these  officers,  in  executing  the  law,  should  cause  harm 
or  trouble  to  Maryland  citizens,  who  is  to  blame?  Cer- 
tainly no  blame  could  be  attached  to  Virginia  or  her 
officers.  No  citizen  should  take  the  matter  in  his  own 
hand  and  violate  any  law.  Virginia  knows  that  Mary- 
land knows  her  remedy,  if  she  has  been  wronged,  or 
any  of  her  citizens.  The  people  of  Maryland  are  of  the 
purest  and  best  type.  Maryland  will  not  encourage  or 
countenance  any  of  her  citizens  to  come  into  Virginia 
waters  and  violate  the  laws  of  Virginia,  and  cause  strife 
and  ill  will  and  perhaps  bloodshed.  ISTo;  in  this  hour 
of  disagreement  between  the  representatives  of  two 
great  States,  on  this  issue,  Virginia  believes  that  Mary- 
land will  advise  her  citizens  in  the  right  and  proper 
manner  and  cause  them  to  await  the  decision  of  the 
Legislatures  of  the  two  States. 
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The  committees  have  failed  to  agree,  yet  Virginia 
hopes  and  believes  the  ties  of  friendship  between  the  two 
States  have  not  in  the  slightest  degree  been  distured  or 
weakened.  Not  a  ripple  of  unpleasantness  appeared  in 
our  deliberations;  not  an  unkind  word  spoken,  and  we 
part  as  we  met — friends.  The  past  glories  of  Maryland 
and  Virginia  are  too  intimately  blended  to  have  them 
now  marred  by  any  such  issue  as  confronts  us.  The 
sacred  memories  of  other  days  are  too  dear  to  both 
States  alike  to  have  them  disturbed  in  the  least.  Vir- 
ginia can  never  forget  "Maryland,  My  Maryland,"  and 
will  Maryland  ever  cease  to  think  kindly  of  Virginia? 
Virginia  hopes  that  Maryland  will  abandon  her  claim, 
and  let  peace  and  good  will  continue  between  us  in  the 
future  as  in  the  past. 

Respectfully  submitted, 

J.  N.  Stubbs. 

Deoember  21,  1892. 


The  following  was  submitted  : 

The  undersigned  members  of  the  Maryland  Sab-Com- 
mittee on  the  head-lands  of  the  Potomac,  respectfully 
report  that  they  are  of  the  opinion  that  it  is  inexpedient 
at  this  time,  without  actual  survey  and  further  investi- 
gation, to  give  any  interpretation  of  the  Black  and  Jen- 
kins award  in  respect  to  the  head-lands,  or  lines  from 
head-land  to  head-land,  of  the  Potomac,  either  on  the 
northern  or  southern  bauks  of  the  river,  but  that  this 
award  should  be  left  to  the  courts  for  their  decision  when 
the  cases  arise. 

Oonway  W.  Sams, 

Noah  G.  Sterling, 
Jas.  E.  Ellegood. 
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Metropolitan  Hotel, 

Washington,  D.  0.,  December  8th,  1892. 

The  Joint  Committee  met  this  day  iu  the  Metropol- 
itan Hotel,  Hon.  J.  Hoge  Tyler  in  the  chair. 

Mr.  Wilkinson,  of  Maryland — Mr.  Chairman:  when 
we  first  introduced  the  resolution  in  the  Maryland  Leg- 
islature, to  have  a  concurrent  act  passed  for  the  very 
purpose  of  what? — of  defining  the  headlands  of  the 
Potomac  river.  That  is  the  object,  and  that  has  been 
the  wish  of  the  people  of  Charles  and  St.  Marys  coun- 
ties, living  upon  the  river.  If  we  have  failed  in  this, 
we  have  failed  entirely.  It  is  true  we  want  a  culling 
law.  We  all  agree  upon  that.  But  if  we  do  not  define 
the  headlands  of  the  Potomac,  and  carry  out  the  idea 
of  the  Black  and  Jenkins  award,  the  line  drawn  in  that 
report  is  not  exactly  what  we  in  our  county  would  like, 
but,  for  sake  of  getting  something,  for  the  sake  of  hav- 
ing some  means  by  which  we  can  defiue  the  line,  I  am 
very  willing  to  agree  to  the  line  described  there. 

In  1890  we  made  a  line  which  ran  from  St. to 

St.  Catherine,  and  then  to  Bluff  point,  but  in  this  we 
failed,  because  we  could  not  tell  what  was  the  Potomac 
river,  and  what  were  the  tributaries  of  the  Potomac. 
For  myself,  I  desire  my  position  upon  this  question  to 
be  understood,  and,  therefore,  I  hope  the  Maryland  com- 
mittee will  allow  us  to  adopt  this  report  and  establish 
these  lines. 

Mr.  Sams — The  reason  I  oppose  any  change  iu  these 
headlands,  is  because  I  do  not  think  that  we  are  in  any 
position    to    understand    what    we  are  doing.     We  caa 


221 


draw  a  line  ou  paper,  but  not  an  accurate  line   without 
an  accurate  survey. 

Mr.  Chambers — You  will  gain  no  advantage  by  this. 

Mr.  Sams — By  hearing  evidence.  The  Black  and 
Jenkins  award 

Mr.  Chambers  (interrupting) — But  there  was  no  sur- 
vey then. 

Mr.  Sams — Well,  there  should  be  a  survey.  I,  for 
one,  am  not  in  a  position  to  act  intelligently  upon  the 
question  now. 

Mr.  Ellegood — We  cannot  assume,  in  the  first  place, 
that  there  are  headlands  located  on  the  Potomac  river. 
South  of  the  headlands  on  the  Virginia  side,  the  waters 
are  exclusively  Virginia's,  and  ou  the  north  side  the 
waters  are  exclusively  Maryland's.  Between  the  head- 
lands the  common  right  of  fishery  exists. 

Mr.  Chambers — Will  the  gentleman  allow  me  to 
remind  him  that  we  are  actually  agreeing  upon  the 
headlands  by  name? 

Mr.  Combs,  of  Maryland — My  colleague  (Mr.  Ellegood) 
is  under  the  impression  that  it  is  known  where  the  head- 
lands are.  You  are  assuming  just  precisely  the  matter 
then  in  controversy — the  matter  upon  which  we  have 
difficulty.    The  question  is,  where  are  these  head-lands? 

Mr.  Ellegood — I  am  assuming  that  the  head-lands  are 
fixed,  known  and  defined. 

The  discussion  here  assumed  an  informal  character,  a 
half-dozen  or  more  committeemen  participating  therein. 
Finally  it  was  agreed  that  a  vote  should  be  taken.  The 
following  was  the  result:     Maryland   first  voted  as  a 
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unit,  and  then  voted  aye  to  lay  the  minority  report  upon 
the  table. 

The  vote  was  announced  again  as  follows: 

Mr.  Hayes  (Chairman  Maryland  Committee) — Mr. 
Chairman,  Maryland  votes  aye  on  the  minority  report. 

Mr.  Wilkinson  and  Mr.  Combs  voted  against  the 
majority  of  the  Maryland  Committee. 

Mr.  Cardwell  (Chairman  of  Virginia  Committee — Vir- 
ginia votes  first  as  a  unit  and  then  votes  no. 

The  vote  of  Virginia  upon  the  proposition  is  as 
follows :  Ayes — Messrs.  Echols,  Blackstone,  Wilkinson 
and  Cooke.  Nays — Messrs.  Cardwell,  Little,  Gibson, 
James,  Chambers,  Washington  and  Eyan. 

The  Maryland  Committee  on  the  Pocomoke  asked 
leave  to  submit  a  reply  to  the  Virginia  report  on  the 
Pocomoke,  which  was  agreed  to. 

On  motion,  the  Virginia  Committee  was  authorized  to 
prepare  and  file  a  rejoinder. 


EXHIBIT    B. 

Itemized  Accounts  of  the  expenditure  of  the  sum  of  five 
hundred  dollars,  appropriated  by  the  Act  of  1892, 
chapter  682,  to  defray  the  expenses  of  Joint  Com- 
mittee of  General  Assembly  of  Maryland,  appointed 
to  visit  Virginia  and  meet  a  similar  Committee, 
appointed  on  the  part  of  Virginia. 

1892. 
June  29 — Expenses  of  Messrs.  Hayes  and  Sams 
in  visiting  Washington,  D.  0.,  to 
meet  the  Chairman  of  the  Virginia 
Committee,  to  make  the  necessary 
arrangements  for  the   meeting   of 

the  two  committees $23  40 

July  12 — Telegram 25 

"  13 — Discount  on  draft  on  Comptroller  for 
$500.00,  appropriated  by  Act  1892, 
chapter  682,  paid  Traders'  National 

Bank  of  Baltimore 7  49 

"  13 — Expenses  of  Maryland  Joint  Com- 
mittee to  and  from  Old  Point 
Comfort,    to     meet     the    Virginia 

Committee 110  73 

"     13 — Supplies  for  committee  purchased  by 

Capt.  Howard 105  74 

"     13 — Provisions    purchased    from     T.    M. 

Green  &  Bro 56  39 

Sept.  15— Expenses  of  committee  to  Pocomoke 

sound 8  60 

Dec.     3 — Expenses  of  committee  to  Washing- 
ton, D.  C 187  40 

$  500  00 


EXHIBIT    C. 


Amount  expended  by  Committee,  for  ivhich  an  appropri- 
ation is  asked. 

Boone,  Jamison  &  Co.,  provisions  placed  on 
State  steamer  for  maintenance  of  committee 
enroute  to  Virginia  and  return $225  25 

Thos.  J.  Ewell,  clerk  of  the  committee 50  00 

Hon.  R».  H.  Oardwell,  Chairman  of  Virginia 
Committee,  for  Maryland's  share  of  expenses 
of  stenographic  report  of  committees'  pro- 
ceedings  - 372  00 

Balance  due  M.  W.  Raisin,  Sergeaut-at-arins  of 

Senate,  in  attendance  on  Joint  Committee.. .       45  00 

Balance   due  Noah   C.  Sterling,  for  traveling 

expenses 2  65 

Expenses  of  Conway  W.  Sams  for  visiting 
Washington,  D.  C,  to  consult  with  chairman 
of  Virginia  Committee  in  arrangement  for 
final  committee  . 27  00 

$721  90 


